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A medida em que os estudos sobre a confor-
macio do Estado vio se desenvolvendo, mais nitida-
mente & realcada sua dicotomia em relacdo a
sociedade, assim como representar, sua estrutura, a
dimensio pretendida pelos governados.

Da lirica formulag8o contratuatista, — ssgundo
a qual os homens consensualmente voltados para 0
interesse coletivo e superior da comunidade, deram
a escultura do Estado que os representa, amalgamando
a sociedade — até os estudos mais modernos, verifica-
se uma permanente oposi¢do, entre o Estado e a so-
ciedade, na medida em que os deuses daquele s&o os
Governantes e estes tendem a se identificar mais com
o exercicio do poder do que com as aspira¢des dos
governados.?

Compreende-se, pois, a preocupagdo de Aristo-
teles ao buscar classificar as formas de governo pela
qualidade do exercicio do poder, dividindo-o em bons
e maus, sendo bons, pela ordem decrescents de ex-
celéncia: a monarquia, a aristocracia e a politica e maus,
também pela ordem crescente de «pioria»: a democra-
cia, a oligarquia e a tirania.

Se Maquiavel, ndo em sua monumental obra «As
décadas de Tito Livio», mas no «Principe», divide os
governantes em bons ou maus, a partir da sua capa-
cidade exclusiva de mantsr o poder, por qualguer meio,
sem excecio, sendo bons 0s gue 0 mantém & maus
os que ndo o mantém, de rigor, formula concepgéo
que nortgou a histéria da humanidade, 4 qual Lord Ac-
ton, com desencanto, se referiu, ao dizer que «o Po-
der corrompe sempre e 0 pader absoluto corrompe
absolutamente.

Montesquieu, gue nunca acreditou na natureza
humana quando detendo o governag, formulou, a par-
tir das licbes de Locke e da experiéncia inglesa, a tri-
particio dos poderes — de rigor Aristoteles ja a
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As studies on the conformation of the State are
developad, its dichatomy with regard to society beco-
mes increasingly clearcut, just as its structure repre-
sents the size desired more by Governments than by
those they govamn.

From the lyrical contractualist formuwa  witereby
men consensually concentraling on the higher collec-
tive interest of the community shape the State that
reprasents them into an amalgam of society — to the
most modern studies, constant opposition is noted het-
ween the State and society. Here the gods of the for-
mer are the governors, who tend toidentdfy themsetves
more with the exercise of power 1an with the aspi
rations ol those they govern:

It is therefore easy to understand Aristotle’s con-
cern with his efforts to classify types of government
by the quality of the exercise of power. He divided them
into geod and bad, in decreasing order of excellence,
the good lypes being: monarchy, aristocracy, and po-
lity, and the harmiul kinds being, in growing order of
badness: damocracy, oligarchy and tyranny

Machiavelll - notin his monumenta work «The
Decades of Titus Liviusy but in «The Princeys -- divi-
ded governments into good and bad based solely on
their ability to remain in power through any means
whatsoever, He firmly classified those which succee-
ded as goud, and those which fell as bad, & formula
which has gaided the history of mankind. Disenchan
ted, Lord Acton commented on this matter that sPower
always corrupts, and absolute power corrupts
absolutelys,

Montesquieu, who never believed that human
nature could deter the Government, formutated, on the

basis of the lessons of Locke and the English expe-
rience, the three-part nature of power - strictly spe
aking, Anstotle had atready produced this concept
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concebera — objetivando fazer com que o poder con-
trolasse o poder, nada obstante conhecer a fragilidade
do ser humang.?

E 0 moderno direito constitucional, aguele quse
se aperfeicoou nos Gltimos 200 anos, outra coisa ndo
fez que proteger a sociedade contra a tendéncia dos
governantes de se servirem dos governados para seus
projetos pessoais, mais do que para o interesse da pré-
pria comunidade. De certa forma, os gregos ja tinham
seu direito constitucional (politéial s ndo se node dei-
xar de considerar que os Dréprios romanos, no prag-
MAtsmo fde seu s e e s gentuun, lancaram
dncoras sélidas para um sistema de direito publico ca-
paz de desembocar na constitucionalismo dos dois G-
timos séculos.

A nota dominante, todavia, do constitucionalismo
moderno, & a da procura de um texto superior legis-
lativo, capaz de garantir a sociedade contra 0 Estado,
subordinando este e seus governas ao interesse su-
perior do individuo e da sociedads e ndo o individuo
& a sociedade ao interesse menor dos governantes.

Apesar de tal tendéncia, nio se deve ignorar o
alerta atualissimo de Hart, ao dizer que «as leis sdo
sempre feitas pelos governantes para serem aplicadas
a governantes e governados, mas por serem feitas pe-
los governantes, quase sempre pesam mais sobre os
governadosy.?

O certo & que o constitucionalismo sempre oh-
jetiva, fundamentalmente, garantir os direitos maiores
da sociedade e ofertar-lhe os meios possiveis de con-
trolar os governos, que devern estar a seu Servico e
néc a servico deles proprios.

Sdo, portanto, duas as grandes vertentes de
qualquer ordem constitucional, a saber:

1} ofertar direitos e garantias a sociedade;

2) criar mecanismos para que o Estado funcione
atraves dos governos e que estes sejam controlados
pela sociedade.’

A esta dupla vertente, acrescenta-se, nas deno-
minadas Constituicdes positivas, aquela dos principios
programaticos, que vac além das garantias e direitos
atuais da sociedade, consubstancizndo promessas de
melhoria de condigdes de vida dos cidados.

E bem verdade que as ConstituicBes negativas,
como a americana, que so asseguram os direitos da
sociedade, mas nfo prometem um estado de bem-
estar superior ac atual, sdo mais duradouras e de facil
cumprimento que as positivas, as quais ao ofereceram
programas superiores aos gue o Estado pode garantir,
no remanegjamento dos recursos da sociedade, termi-
nam por provocar mais frustrag8es que alegria.

O certo, todavia, é que todo o constitucionalismo
mederno é voltado para fazer dos governos, servido-
res do povo, & ndo o pavo servidor dos governos, como
ocorria com os escravos da gleba em relacdo aos se-
nhores feudais, em plena Idade Media.

Nem por isto a préatica tem acompanhado a te-
oria.
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in order to ensure that power be controlled by power,
regardiess of awareness of the Tragiiity of the human
beng.*

Madem constitutional fnw - perfected over the
past 200 vears - does nothing mcre than protect so-
ciety against the tendency of people in power o make
use of those they govern for their cwn personal pro
jeCts, rather than for the interests of the community
itsell. To a cerlain extent, the Greeks atready had their
own form of conslitutional law (poltcin poliy) and
It should not be forgotten that even the Romeans will:
the: pragmatism of their jus civile and jus gentium laid
down solid anchors for a public {aw system able o
develop into constitutionalism over the last two cen-
tunes.

However, the keynote of modern constitutiona-
lism is that of a quest for a supreme legislative text
able 10 protect societies against the State, subording.
fing this fatter and its governments 1o the higher e
r2sts of the individual and society, rather than making
the individual and society subservient to the lesser in.
terest of the governors.

In spite of this trend, Hart's most timely alert
should not be ignored, where ha says that, «laws are
Always made by the governors 1o be applied to the
Jovamaors and the governed, but as they are made by
the guvernors, thoy almost always waoigh heavier on
the yovernedy ?

is quite certain thal constilutionahisin always
basically aims at guaranteeing the mgjor rights of so-
clety and offering it possible means to control govern-
ments, which shouid be at the service of the people,
rather than working for their own henefit,

There are thus two major trends in any consti-
tutional order, namely:

1 supply of rights and guarantees to soCiety,

2) creation of mechanisms for the State to func-
tion through governments, which should be controlled
by society.®

To this double quality it adds, for so-cailed po-
sitive Constitutions, that of programmatic principles,
that go beyond society's current guarantees and rigits,
consubstantiating promises 1o improve iiven's fiving
standards.

't is quite true that negative Constitutions, such
as that of the United States of America, which ensure
anly the nights of society without gromising a condi
nen of wellbeing better than current conditions, are
rore fonglasting and easier 1o fulfill than positive Cons-
tutions. Offering programs beyond the State's [rower
of impiementation through reshuffing of society's re
sources, these fatter end up by causing more frustra.
ton than happiness.§

Nevertheless, there is no doubt that all modern
constitutionalism is aimed at making governments into
U servants of the people, rather making the pe
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O artigo 138 das Disposi¢Ges Transitdrias, de rigor, estd
na linha de tal espécie de preocupacio do constituinte.

A Federacdo Brasileira ¢ uma Federacio atipica,
posto que & a tnica dos paises civitizach . que oferta
ao Municipic condigbes de entidade federativa. A Fe-
deragdc & 8 mais onerosa das formas de Estado. Nos
Estados Unitérios sustenta a sociedade uma dnica es-
fera de governo, ou seja, a do poder central. Nas Fa-
deragdes, ndo. Em todas as Federacdss, a sociedade
mantém duas ordens distintas,gerando, portanto, um
6nus maior para a sociedade, para, através de tribu-
tos, ofertar os recursos necessérios para manutengéo
do duplo governo.’

Nas Federagfes, 0s espagos geograficos que se
unem para formar o pais, abrem méo de sua sobera-
nia, enquanto Estados cu provincias, para aceitarem
uma autonomia parcial, subordinada aos interesses ma-
iores da Nacéo. As FederacBes Modernas comecaram
com a Americana. De 1778 a 1787 discutiu-se se de-
veriam os Estados da Nagdo do Norte conformar uma
confederaco de paises soberanos ou uma Federagdo
de Estados Autbnomos, tendo os 55 constituintes de
Filadelfia, no perfil final da lei suprema, optado pela
forma federativa.®

Os paises que adotaram a forma federativa, to-
davia, aceitaram o 6nus maior de sua mantenca pela
opcdo de um Estado menor, em que a sociedade pre-
enche 0s espa¢os de uma auténtica democracia politica
e de uma economia de mercado real, com 0 qus, 0
encargo superior & administrado de forma menos one-
rosa. A descentralizagdo administrativa, pois, com-
pensa, pela eficiéncia da agBo, a estrutura custosa da
duplicacéo do poder.

Os Municipics ndo participam do concerto fede-
rativo, porque estdo colocados dentro dos Estados,
Provincias ou espagos geogréaficos que compfem uma
Nac8o, em todas as Federages conhecidas.

No Brasil, todavia, em func8o de sua histéria,
em que o Municipalismo exerceu papel preponderante
- havendo cidades que foram verdadeiras polis ao
estilo do modelo grego antetior ao helenismo mace-
dénico, como S8c Paulo, nos séculos XVI a XVill —
os Municipios ganharam status de ente federativo com
a nova Constituic8o, sendo conformada, no texto ma-
ior, tendéncia que ja, em matéria de autonomia, re-
montava as Constituicdes anteriores. Os Municipios,
principalmente com a Repdblica, ganharam autono-
mia politica, financeira e administrativa em dimensao
n8o conhecida no direito constitucional comparado.®

Por esta razdo, o pals, hoje, possui 5.000 gover-
nos, com 5.000 poderes legislativos, 5.000 poderes exe-

cutivos e 27 poderes judicidrios, além das justicas

especializadas, conformando um dos modelos mais
onerosos de que se tem conhecimento, no federalismo
comparado, e que deve ser supcrtado pela sociedade.

A evidéncia, o Poder Judiciario & dos trés po-
deres 0 que menos peso exerce, visto que as verbas
orgamentdrias que lhe sdo enderecadas tém sido, na
Uniééo e Tos Estados, muito menores do que seria de-
sejdvel.
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ople into servants of government, as was the case with
serf-slaves and their lords af the manor duning the Mid
dle Ages

However, practice does not always keep closely
in step with theory

Articie 38 of Brazil’s 1989 Transitory Dispositions
is in fact very much in line with this type of Constituent
concern.

The Federation of Brazil is atypical, as it is aione
among the civilized countnes in offenng Municipaities
the condition of a federative entity. The Federation is
the most costly of form of State. In single-unit States,
a single sphere of government supporls society, this
being the central government. That is not the case with
Federations. In all Federations, society maintains two
distinct orders, thus giving rise 1o heavier costs for 5o
ciety, 50 thatit can provide ihe funding necassaiy for
maintenance of the double gaovernment syslem.

in federations, geographic areas that are united
10 form the country give up their sovereignty, while
States or provinces, in order 10 accept part:al autonomy,
are subordinate 1o the higher interests of the Nation
Maodern lederations slarted with the United Stales of
America. Fram 1778 10 1787 discussions were bald on
whether or not the Northern States should be shaped
into a confederation of sovereign countrias, or a fede
ration of autonomous states. The 55 signateries of the
US Constitution in Philadelphia opted lfor the federal
form in the final profile of the country’s supreme law.*

Howevear, countries that adopted the federative
{form also accepted higher maintenance costs, through
opting for a smaller State in which society fills s the
spaces of an authentic political democracy and real mar-
ket economy, whereby higher expenditures are admi-
nistered in less costly form.  Administrative
decentralization thus makes up through efficiency of
action for the costly structure of duplication of power.

In all known Tederations, Municipahties do not
share in the lederative order because they are yrou
ped undsi the States, Provinces, or geographic areiys
that form a MNation.

in Brazil however — due to its the history, in
which Municipalism played a leading role — there are
towns and cities which are real «polis» in the Greek
style that preceded Macedonic Hellenism; a perfect
examuyle s Sdo Pawlo from the XV 1o the XV cen
tury. Whth Brazil's 1988 Constitution, all cilies ke on
the status of a federative unit, confirming a trend to-
ward autonomy that dates back through Brazil's ear-
iier Constitutions, Particularly under the Brazilian
Republic, Municipalities won political, financial and ad-
ministrative autonomy 10 an extent unknown under
comparative constitutional faw.®

This is why the country today has 5,000 govern
ments, with 5,000 legislative branches and 5,000 exe
cutive branches and 27 judiciaries, as well as specialized
courts of justice. This all adds up to ene of the most
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O certo, todavia, é que a multiplicacfo de go-
vernos nas trés esferas do Poder, termina por criar uma
estrutura estatal sorvedora dos recursos da sociedads,
ao ponto de os 54 tributos do sistema e o fato de g
carga tributaria, em nivel de produto privado bruto,
atingir a mais de 50%, serem insuficientes para sua
manutencgo.

Ora, exatamente por ter percebido, o constituinte,
ser esta a realidade que ele mesmo auxiliou a gerar,
¢ que instituiu o breque para defesa da sociedade, re-
presentado pelo art. 38 das Disposices Transitérias,
que, a meu ver, melhor estaria se colocado como in-
ciso do art. 5%, visto que objetiva muito mais garantir
a sociedade contra os desperdicios publicos, cliente-
lismo e o excesso de carga tributaria, do que o Estado
em nivel de racionalizacdo de sua administragdo. !

Com efeito, ao impor a todas as entidadss fe-
derativas o teto de 65% das receitas llquidas para pa-
gar 1odoes os funcionarios da Administragdo Direta e
indireta, limitou a possibilidade de os governos
considerarem-se meros protetores dos servidores pa-
blicos e ndo, da sociedade.,

De rigor, o dispositivo conforma o principio de
que o servidor plblico deve servir & sociedade e no
dela se servir, motivo pelo qual, a partir de certo li-
mite, ndo pode mais, o Estado, gastar com a mao-
de-obra os recursos tirados dos administrados.

A dicgdo constitucional & clara e inequivaca, con-
forme se pode ler a seguir:

«A1é a promulgacio de lei comulementar referida
no art. 169, a Unido, os Eslados, o Distrito Fe-
deral e os Municipios ndc poderdo despender
com pessoal mais do que 66% do valor das res-
pectivas receitas correntes,

§ tnico. A Unido, os Estados, o Distrito Federal
e 08 Municipios, quando a respectiva despesa
de pessoal exceder o limite previsto neste artigo,
deverdo retornar aquele limite, reduzindo o per-
centual excedente & ra230 de um quinto pOF &N0. »
{grifos meus)."?

De inicio, faia o constituinte na promulgacio de
uma lei complementar que regulard a matéria. Rece-
0s0, todavia, de que tal lei ndo viesse a ser publicada,
por pressSes naturais dos detentores do poder ¢ be-
neficiarios do sistema, impds um teto de 65% das re-
ceitas liquidas, que passa a ser o teto maximo para
gastos governamentais com servidores em todas as
esferas do Poder,?

A propria lei complementar podera reduzir este
teto a 60, 50 au 40%, visto que, em termos de paises
civilizados, a dedicagio de 2/3 das receitas tributarias
liquidas & m3o-de-obra governamental, ja é percentual
elevadissimo. Nio poder4, todavia, supera-lo.

O dispositivo &, portanto, auto-aplicavel.

G segundo aspecto a ser examinado diz respeito
a expressdo «receitas correntes». Receitas correntes
s6 podem ser as receitas tributarias liquidas, visto que
se fossem as receitas brutas, mencionadas no art. 11
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expensive models known to compaalive federalism,
and which has to be borne by society.

in proof of this, the Judiciary carries the least wei-
ght among the three Powers, as budget aiiocations set
asids for this branch by both Central and State govern-
ments have been far lower than desirable.

Nevertheless, there is no doubi that muwltiplica-
tion of governments in the three spheres of power has
enced up by creating a state structure that siphons
off funds from society. to the point that this system’s
B3 taxes, with the tax load at the gross private-sector
praduction level topping 50%, are not sufficient 1o
maintain it.1?

Itis precisely because the drafters of Brazil's 1988
Constitution realized that this situation was one that
they helped generate, that they opened up the breach
in society’s defenses represented by Article 38 of the
Transilory Dispasitions. In my view, this would be bat-
ter placed as an ltemn in Article 5, as its puUrpose was
more to protect society against wasteful public-sector
spending, clientelism and excess tax loads than the
State against rationalization of its civil service )

Effectively, as it sets a ceiling of 65% of net re-
venues for all federative agencies 10 pay direct and in-
direct civil service payrolls, this limits the possibility
of governments being considered mere protectors of
civil servants rather than of society.

Strictly speaking, this measure works on the prin-
ciple that the civil servant should sorve society, ralher
than make use of it. This why the State cannot spend
on labor more than a certaile armount of funds laken
from those administered.

The Constitutional ruling on this is quite clear and
unequivocal, as may be seen from the excerpt below:

Until the supplementary law referred to in Article
169 is issued, the Central Government, the Sta-
tes, the Federal District and the Municipalities
may not spend on personne! more than 65% of
the amount of their respective current revenues.

Sole Paragraph. Should the respective person-
nel expenses exceed the limit set in this Article,
the Central Government, the States, the Federal
District and the Municipalities shall comply with
this limit, reducing the excess percentage at the
rate of one fifth per year. (my italics).'?

To start with, the Constitution mentions issue of
a supplementary law for regulamentation of this mat-
ter. However, fearful that such a law would not be G-
sued, due to natural pressures from those in power
and beneficiaries of this system, it set a maximurn cei-
ling of 5% of net revenues for Administration expen-
ditures on staff in all spheres of Government. '3

Supplementary law may lower this ceiling (o
60%, 50% or 40%, as in the more civilized countrigs,
alfacation of two-thirds of net tax revenues to govern-
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da Lei 4.320/64, nelas incluidos os subsidios e trans-
feréncias, no caso da Unido Federal, elas somariam
mais do que 100% da receita real, o que rondaria ao
absurdo.™

Ora, ndo seria logico e nem representaria uma
homenagem 2 inteligéncia dos constituintes, admitir
que tivessem pretendido criar um dispositivo de pro-
tec8o da sociedade — que paga tributos para susten-
tar os servidores publicos — estabelecendo que a Unido
ndo poderia gastar mais de 110% daquilo que efeti-
vamente recebesse (receita liquida} com mio-de-obralll
Tal imagem, de inteligéncia inferior, eu ndo posso ter
dos constituintes, razdo pela qual a expressfio «receitas
correntesy apenas pode se referir as «receitas liquidasy,
isto &, as receitas ja escoimadas das transferéncias tri-
butérias e dos subsidios,

Por outro lado, por «receltas correntesy s se
deve admitir as «receitas tributarias», visto que as re-
ceitas originarias por exploracio de atividades econd-
micas ou financeiras, tém sua contrapartida nas
despesas de custeio e investimentos e, no exemplo
brasileiro — infelizmente por ser o Estado um mau em-
presario, como as estatisticas tém demonstrado —,
4 evidéncia, as despesas tendem a ultrapassar as re-
ceitas.’®

H4, pois, um conceito «lato» de receitas corren-
tes, que é aquele da Lei 4.320/64 e um conceito
ustricto», que é o do art. 38, que por ser dispositivo
de defesa da socledade, so pode referir-se as receitas
tributérias liquidas. Aplica-se & espécie a maxima odio-
sae restringenda, favorabitia amplianda.

Por esta linha de raciocinio, & nitidez, apesar de
elevadissimo o percentual de 66%, ele se refere ape-
nas as areceitas tributdrias liquidas», posto que ape-
nas estas s8o constitucionalmente asseguradas para
manutenc¢do do Estado. H&, pois, um novo conceito
constitucional de wreceitas correntesy para efeitos deste
dispositivo de garantia da sociedads, necessariamente
constritor. Stricto sensu tais receitas correntes s#o ape-
nas as «tributérias liquidasy.

O terceiro aspecto a ser examinado & o que diz
respeito ao pessoal,

Pode-se, & primeira vista, ter 8 impressdo de qus,
ao ndo serem incluidas as receitas ndo-tributérias en-
tre aquelas receitas correntes, 0s servidores da admi-
nistragdo indireta estariam fora do limite,'®

O argumento, todavia, ndo resiste 8 uma analise
mais profunda,

De inicio, ndo distingue, o texto constitucional,
entre pessoal da administrac3o direta e aquele da in-
direta. Fosse inteng3o fazer a distingdo, & evidéncia,
teria dela cuidado no dispositivo.

A méxima ubi lex non distinguit, distingusre non
debemus, se de possivel contestacBo para determina-
dos ramos do direito, ndo o 8, todavia, quando obje-
tiva garantir os direitos superiores da sociedade.

Como ja me referi atrés, o dispositivo é voltado
a garantir a sociedade contra o desperdicio do.dinhairo
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‘ment staffing is already an extremely high percentags.

Howsver, the Admlmstranon may not exceed this cei-
ling.

This measure is therefore automatnca!ly applica-
ble. ; .

" The second" aspect to be exammod covers the
exprassion «current revenues.» Current revenues can
only be understood as net tax revenues, and not as
gross revenues, as mentioned in Artigle 11 of Law
4.320/64, including subsidies and transfers, In the case
of Brazil's Central Government this would total more
than 100% of actual revenues, which wouid border
on the absurd.”

It would not be logical, nor would it honor the
intelligence of the authors of the Constitution, to ad-
mit they deliberately set up a measure to protect so-
ciety — that pays taxes 1o suppon civil servants -
which rules that the Central Government may not spend
on staff more than 110% of what it effectively recei-
ves {net revenues)! | cannot accept an image such as
this of the limited intelligence of the authors of Brazil's
Constitution; this is why the expression «current reve-
nues» may only refer to «net revenuesy, meaning re-
venues that do not include tax transfers and subsidies,

On the other hand, ¢current revenuesy may only
be taken to mean «tax revenuess, as revenues from
financial or economic activities have their counterpart
in costs and investments, In the case of Brazil — as
the State is unfortunately a poor businessman, as sta-
tistics show — outlays obwous!y tend 10 exceed in-
come,’® SR

However, there is a broad concept of current re-
venues defined by Law 4,320/64, as well as a narrower
definition, given in Article 38. As this latter is a pro-
vision designed to protect society, it can only refer 1o
net tax revenues. The maxim odiosae restringenda, fa-
vorabilia amplianda is applicable to specie... - ., ;.

~ Strictly speaking, through this tine of thinking the
figure of 65% — although extremely high — refers
only to ¢net tax revenuesy, as only this income is cons-
titutionally set aside for State maintanance. However,
there is a new constitutional concept of «current re-
venues» for the purposes of this provision that protects
society, that is necessarily restrictive.. In the strictest
sense, these current revenues are bnly tnet taxesy,

The third aspect to be examuned concerns per—
sonnel. S R

At first sight, one ‘may‘ get the lmp?ession"jhat
as non-tax revenues are not included in these cufrent

revenues, personnel in the mdrrect cuwl service would
be outside this limit 182

However, this’ argument cannot stand up to an
analysis in greater depth

To start wnh the. text of the Constatutlon does
not distinguish between personnel in the direct and

in g«
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publico, razdo pela qual pretender, por interpretacio
infra-constitucional, criar restrigdo & garantia ndo cons-
tante do texto supremo &, A nitidez, amputar a lei ma-
ior por uma interpretagdo conveniente & aética.!

De inicio, portanto, n3o h4 como considerar que
o vocabulo «pessoaly deva ser lido como se fosse
«pessoal da administragdo direta», acompanhado de
uma oracdo oculta nos seguintes termos: «excluido
¢ pessoal da administracao indiretay.

A auséncia da disting3o, portanto, leva-me a en-
tender que o pessoal, tanto da Administrac3o Direta
quanto da Indireta, foram indicados na regra superior
do art. 38 das Ds, Ts.

Mas ndo s pela clareza do texto é que se deve
entender correta a interpretacio atras exposta.

0 segundo argumento que me parece relevante
¢ o de que sempre que as empresas estalais obtém
lucros — 0 que é raro — tais lucros ndo entram para
o Estado, mas continuam dentro das empresas. Sem-
pre que, entretanto, ddo prejuizo — o que ocorre na
esmagadora maioria das vezes — o Estado socorre-as
com as raceitas oriundas, fundamentalmente, da im-
posicdo tributaria. Acresce-se o fato de que o patri-
madnio criado em tais empresas, na grande maioria dos
casos, o foi com as receitas tributarias, sobre muitas
vezes tais empresas apresentarem lucros, exclusiva-
mente por forga do tratamento preferencial e privile-
giado que o Estado Ihes outorga — nada obstante a
Constituigio Federal vedar tal preferéngia®® — quando
ndo, as subsidiando de forma direta e indireta.

Ora, se a receita operacional real dessas empre-
sas supera as despesas — 0 que raramente ocorre —
ndo pode ser utilizada pelo Estado, mas deve o Estado,
na maioria dos casos, subsidia-las, inclusive para pa-
gamento de seu pessoal, em se conformando a hipé-
tese inversa. Claramente, tal argumento fortalece a
interpreta¢dio, que venho expondo, de que o limite co-
locado para proteger a sociedade é de 65% das
wreceitas liquidas tributarias» além de tratar-se de |i-
mite para os gastos com o pessoal da administracdo
direta e indireta, sem exclusdo de ninguém, inclusive
de mio-de-obra contratada fora da Administracdo.

O terceiro argumento & o de que, se a Adminis-
trag3o Indireta ficasse de fora, 3 nitidez, ndo haveria
como exercer qualquer controle, posto que sempre que
05 governos pretendessem burlar o fimite constitucio-
nal, privilegiariam as contratacdes pela administrac3o
indireta sobre a direta, para conseguir os desideratos
desejados, transferindo fungdes publicas desta para
aquela.”

Se parte substancial das despesas de qualquer
govemo & com o pessoal da administragdo indireta,
ndo colocar tal pessoal no rol daquele comando, que
impde blogueio além dos 65%, & tornar o art. 38 dis-
posicdo de nenhum conteddo, perdendo sua efics-
cia,?

Por esta razdo, entendo que as receitas ¢liguidas
tributdrias», a que se refere o art. 38 das Disposi¢tes
Transitorias, servem de montante global para a apli-
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indirect civil service. Should there have been any in-
tention of making such a distinction, this would ob-
viously have been covered in the provision.

Although the maxim ubi lex non distinguit, dis-
tinguere non debemus may be subject to dispute for
certain branches of law, this is not the case when the
aim is to guarantee the higher rights of society.

As [ have already mentioned previously, this me-
asure is intended 1o protect society against waste of
public money. This is why any attempts to restrict this
guarantee through infra-constitutional interpretation not
given in the supreme text constitute, strictly speaking,
amputation of the highest law through a convenient,
non-ethical interpretation.””

To start with, however, there is no way that the
word «personnel» should be read as «direct civil ser-
vice personnel», accompanied by an unwritten phrase
in the following terms: «excluding indirect civil service
personnely.

The absence of any distinction therefore leads
me to the understanding that civil service personnel,
both direct and indirect, were indicated in the highest
ruling of Article 38 of the Brazilian Constitution.

Butit is not only the clarity of the text that shows
the preceding interpretation te be correct.

The second argument that seems relevant to me
is that whenever State-owned companies make profits
— which is rare — these profits do not go to the State,
but remain in the companies. However, whenever they
chalk up losses ~ which occurs in the overwhelming
majority of cases — the State bails them out with re-
venues that basically come from taxes. Added to this
is the fact that the equity of these companies was in
almost all cases set up with tax funding, and that these
companies frequently show a profit solely because of
preferential treatment and privileges meted out to them
by the State — although the Federal Constitution bans
such preferential treatment’® — when not subsidizing
them directly and indirectly.

if the real operating revenues of these compa-
nies is higher than their expenses — which takes place
rarely — they cannot be used by the Stale, although
the State must in most cases subsidize these compa-
nies, even to the point of covering their payrolls, when
the reverse case occurs. Obviously, this argument
strengthens the interpretation that | have been putting
forward, whereby the limit set to protect society me-
ans 5% of «net tax revenuesy, apart from Imposing
a limit for indirect and direct civil service personnel ex-
penditures, with no exceptions, including staff contrac-
ted outside the Administration.

The third argument is that if the indirect civil ser-
vice were to be excluded, strictly speaking there would
be ne way of exercising control, as whenever govern-
ments decided to sidestep Constitutional limits they
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caco dos 65% de recursos destinados 2 remuneragio
do pessoal da Administrag8o Direta e Indireta.

Passo agora, a examinar 6s aspectos temporais
de vigéncia e eficécia do dispositivo em questdo.?!

A questdo se coloca a partir do que dispte o §
unico do art. 38. Num primeiro exame poderia parecer
que o caput do art. 38 pode ser puramente violado,
sem sanc¢do, devendo Unido, Estados, Distrito Federal
e Municipios retornar aos 65% sempre que o percen-
tual for ultrapassado num prazo de cinco anos.

Apenas A primeira vista poderad o exegeta hos-
pedar tal interpretacdo do Direito sem sancdo a
garanti-lo.2

De inicio, o discurso:
«quando as respectivas despessas ultrapassaremy»

€ destinado especificamente aos governos na
data de publicagdo da Constituic8o, a saber; 5 de ou-
tubro de 1988. Nesta data, os prazos para aprovacio
. das leis orgamentarias das diversas esferas de poder
da Federacfo, estavam em curso, mas aqueles de re-
messa dos projetos da lei orgamentéria pelo Executivo,
esgotados. E, de rigor, inGtmeras entidades federativas
tinham, nos seus orcamentas, percentual superior aos
65% para remuneragio do pessoal.

Por outro lado, ndo haveria tempo de o Con-
grasso produzir — como nio produziu até hoje — a
lei complementar para regulamentar os arts. 163 a 169
da Constituicdo Federal, sstando recepcionada a le-
gislagdo pretérita a reger a disciplina juridica e procs-
dimental das leis orgamentarias da Unido, Estados D.F.
e Municipios.®

Ora, 4 evidéncia, o § Gnico esta voltado exclu-
sivamente ao ano de 1988, por esse motivo tendo, o
constituinte, ofertado prazo de cinco anos para que
retornassem, as entidades federativas com descom-
passo, ao patamar de 656%.

O «quando excedery, portanto sé pode ser re-
ferido ao prépric ano de 1988 e ndo a qualquer ou-
tro. 2

Raciocinar de forma contraria & o mesmo que
admitir ser o art. 38 rigorosamente inditil, na medida
em gue, permanentemente, os poderes publicos po-
deriam ultrapassar aquele limite para uma redugiio em
cinco anos de suas despesas, sem sancio. Q que vale
dizer, o Poder Publico poderia de cinco em cinco anos
retornar a reincidir, ou todos ¢s anos, programando,
para os anos posteriores, uma reducdo que nunca ha-
veria,

Em homenagem a inteligéncia dos constituintes
que ndo criaram uma garantia & sociedade, rigorosa-
mente indtil, entendo eu que a {inica interpretacdo pos-
sivel & a aplicag&o do § Onico do art, 38 das Disposicdes
Transitérias exclusivamente para os membros da Fe-
deracdo que, no ano de 1988, tivessem j& remetido
a proposta orcamentéaria em tramitagdo, nos prazos
regulamentares pelos respectivos Legislativos. E tal pa-
ragrafo & de nenhuma aplicaglo s Isis de orgamentos
de 1989, por tratar-se de hipdtese inviavel,
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favor contracts through the indirect civil service, rather
than the direct branch, in order 1o achieve their objec-
tives, transferring public functlons from the Iatter to
the former.’® TP

In spite of a suzable portlon of any govemment
expensas are due to the direct civil service, avoiding
placing staff on this payroll - which imposes a 65%
ceiling — makes Article 38 a totally ineffective mea-
surg, 20 ,

This is why ! understand that anet tax revenues»
referred to by Article 38 of the Transitory Dispositions
constitutes an overall amount for application of 656%
of funds earmarked for remuneration of direct and in-
direct civil service personnel.

! now move on to an examination of the tempo-
ral aspects of how long the provision in question re-
mains in effectively in force.?!

This question arises from the provisions‘of the
Sole Paragraph of Article 38. At first reading, it may
seem that the caput of Article 38 could simply be vio-
lated without sanction, with the Central Government,
the States, Federal District and Municipalities returning
to the 6b% whenever the percentage is exceeded over
a five-year period. v

1tis only at first sight that the exegete can harbor
such an interpretation of the Law wnhout sanction to
guarantee it.% : : BT

To start with, the drscourse
«... when the respective expendnures exceed >

is aimed specifically at governments on the date .
of publication of the Constitution: October 5, 1988. On -
this date, the periods for approval of budget laws for
the Federation's various spheres of power were alre-
ady under way, but deadlines for the Executive to sub-
mit draft budget bills had already expired.” Strictly
speaking, the budgets of numberless federative agen-
cies featured figures higher than 65% for staff remu-
neration., N

On the other hand there was no tlme for Con—
gress to produce -- ss it has still not yet produced
to date — a supplementary law to regulate Articles
163 to 169 of the Federal Constitution, with past le™
gistation being used to rule on legal and procedural

g

“discipline of the budget laws of the Central govemn-

ment, the State, the Federal DIS‘[I’IC'( and the Munigi-
palities.?®

The Sole Paragraph obwouslv covers oniy 1988,
and this is why the Constituent Assembly gave out-
of-line federative agencies a grace-period of five years
to get back to the ceiling of 65%.

The phrase «when exceedmg» can thus’ refer on!y
to 1988, and not to any other year®

Any rationale 10 the contrary is tantamount to
admitting that Article 38 is totatly useless, insofar as
government agencies may remain permanently above
this limit, with a period of five yesrs to cut their ex-
penses, without sanctions, This means that the govem-
ment can commit the same error avery five years, or
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Ao encermrar este estudo para a APEC, enfatizo
aimportancia de uma reflexo maior sobre o dispositi-
vo examinado, pois, mesmo sem reforma constitucio-
nal, poderia constituir, se utilizado pelos governos, um
breque ao desperdicio e & inflagio.

Rodapés

‘Escrevi, sobre a eveoluc3e das teorias ocidentais sobre o poder e as
governos antes de Montesquieu, o sequinte: «Platiio debrugou
5@ sobre o problema das formas boas & mas de Governo, procuran-
do identificar o fracasso das formas aos vicios dos dirigentes. Cricu
0s célebres tipos de lideres, a sabar: o homem tecnocrético (severo
com os subordinados, mas justo, suave com os homens livres, obe-
diente 3 lei e governado mais pelas virtudes de seus atos que pelo
britho de suas palavras); o hoemem aligarquico {amante do dinheiro
e do poder na proporgdo inversa do amor as virtudes); o homem do-
mocratico (interveniente 0 menos possivel na libardade das pessoas
@ parmitindo-lhe 0 méximo de agdo); o homem tirdinico {capaz de
matar sem necessidade e de governar radicalments, mesmo que o
povo esteja disposto a cbadecer).

Em Platio, impressiona o personagem Caliclés, que defende ser a
igualdade de todos perante a lei forma de diminuir o forte e dar privi-
légios aos fracos, nisto estando o desequilibric do poder. Os fortes,
por serem mais fortes, tdm o direito A sua fortsleza e ndo cometem
injustivs se a exercaram sobre o5 mais fracos, que por serem fracos,
tém o dirgito & sua fraqueza, ou seja, de se submeterem aqueles que
sdo melhores. A lei de igualdade, portanto, que seria forma de squi-
librio da sociedade, 6 em verdade, forma de oposiciio a natureza das
coisas, cujo preco é o desequilibrio permanente das instituigbes.

A evidéncia, os demais personagens do célebre dislogo {Gorgias) ndo
ancampam o pensamanta de Caliclés,

Aristételes, e seu decantado «Politican, reproduzinda pensamento
dominante, & época, referiu-se a sels formas de governo, a saber:
reino, aristocracia e politia {boas formas! e tirania, oligarquia e de-
mocracia (formas mas), nas duas grandes vertentes o ndmero de pes-
s0as a deter o poder sendo o determinante de sua denominaclio (reino
e tirania, uma s pessoa; aristocracia e aligarquia, poucas pessaas;
politia @ democracia, muitas pessoas).

0 intaressante foi atribuir valor considerédvel ao bom governo, que
se caracteriza pela estabilidade nas relages sociais, considerando o
mérito do exercicio do poder elemento de malor relevéncia que a sim-
ples forma de sua assunclo. Interessante ainda foi considerar
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else every year schedule for the years that follow a re-
duction that never actually takes place.

In homage to the intelligence of the authors of
Braziis 1988 Constitution, who did not create a totally
useless guarantee for society, | believe that the only
possible interpretation is application of the Sole Para-
graph of Article 38 of the Transitory Disposilions so-
lety to those members of the Federation which in 1988
had already submitted their budgets within the reguta-
tion periods for the consideration and approval of their
respective Legislative Branches. And this Paragraph is
not applicable to 1989 budgets, as this is not a {easible
hypothesis. .

In closing this study for APEC, | emphasize the
importance of more thought being given to the provi-
sion under examination, as — even without a Consti-
tutional reform — this could, if so used by the Govern-
ment, constitute a breach that leads to waste and
infiation.

Footnotes

I wrote the following comment on development of Western theo-
ries on power and governments prior to Montesquisu: «Plalo stuthes
the question of good and bad forms of government, seeking to iden-
tdy failure with the defects of their goverors. He created the well-
knewn classification of leaders, namely: the technooratic man {seve-
re with subordinates, but {air, kind to free men, obadient to the law
and governed mare by the virtues of his acts than by the glitter of
his words}, the oligarchic man (a tover of money and power in inver-
se proportion to his love of the virtues): the democratic man (who
intervenas as little as possible in the freadorn of man, with maximum
action allowad); the tyrannical man (capable of unnecassary killing
and radical government, even though the people are willing 10 obeys,

Plato’s character Calicles makes a strong impression. He defends the
thesis that equality of all men before the law is a way of undermi-
ning tha strong and giving priviteges to the weak, this being an im-
balance of power. The strong, because they am imore powerful, ha-
ve the right to their sirength and do not commit any njushice against
the weak, who for being weak, have the right 1o their weaknass, na-
mely, t0 submit themselves 1o their betters. The law of equality, which
should be a way of balancing society, is thus in fact & way of OpPo-
sing the nature of things, the price of which is constant imbalance
in nstitutions.

Obviously, ather characters in the famous Gorgias dialogue do not
agree with the thinking of Calicles,

In his highly-distilled «Politics», Aristotle repraduced the deminarit
thinking of his time, and referred to six forms of government, namely:
kingdom, aristocracy and pality (good forms) and tyranny, oligarchy
and democracy {bad formsk. In the two major trends, the number of
peopie holding power is the determining factor in their denomina-
tion {kingdom and tyranny, a single person; aristocracy and oligarchy,
a few people; polity and democracy, many people).

[tis interesting that he attributed a considerable value 1o good go-
varnment, which is characterized by stability in social relations, con-
sidering the merit of the exercise of power to be a factor of greater
relevance than the mere manner in which it was assumed.
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a politia {governo de muitos) boa forma, pois destinada aos interes-
ses da polis o 8 democracia (governo de muitos} mé, pois destinade
apenas ao interesse da massa {demos) dominanta,

Dwe maior refevo foram ainda os graus que atribuiu, considerando a
politia a pior das formas boas de governo 8 a democracia, a methor
das formas més. Polibio foi 0 mais percuciente dos pensadores ro-
manos (apesar de grego) em politica e de maior percepgdo que mui-
tos govemnentes da atualidade, bastando comparar sua afirmacio so-
bre 8 quada da natalidade entrs os romanes, fendmeno que Giscard
DrEstaing pretendeu sé pudesse ser explicado depois de muitos es-
tudos a serem realizados no concernente & Europa atual. Aepetiu a
licho de Aristoteles, apenas considerahdo 8 derocracia como forma
boa e criando o termo oclocracia para designar a mé forma do go-
verno de muitos. No concemente A natalidacle, alertou aos romanos
gue a queda se devia exclusivamente ao egolsmo que a rigueza trou-
xerga & nacdo, tornando mais interessante, a homens @ mulheres, o
usufruto da vids que a criaclio de farnilias, E explicou que tal queda
de natalidade terminaria por enfraquecer o imp#rio romano, nfo so
em seus valores morais, como no namero de seus cidaddos penin-
sulares. Giscard D'Esteing nfio soube explicar ¢ fendmena francés
@ suropeu, entendendo qus deveria ger matérla de reflex8o para po-
titicos, socidlogos e psicélogos, ou por no ter lida Polibio au por
ndo querer ver o thvio.

Foi Maquiavel quem retomou, todavia, em profundidade, o estudo
da esséncia do poder, em seus dois cldssicos livres «O Principe» e
«Comentérios sobre & Primeira Década de Tito Livion. Ao contrario
do que muitos pensam, Maquiavel ndo foi avesso s boas formas
de governo ou s mas formas, enquanto simples anélise do exercl-
cio do poder. Entendeu que as boas formas de governo sdo maig
estiveis que as mas, sempre vinculando as formas s pessoas que
exercitam ¢ dominio. Sob este ponto de vista, entratanto, ndo se
itudiu, declarando que a esséncia do poder astd arn sus manuten-
gHo. O fendémeno pertinente, enquanto poder diagnosticado, reside
em que é bom, se sa mantiver; 4 mau se ndo se mantiver; bom ga-
vernante sard aquele que eliminar seus Inimigos e mau agusle que
for derrubado, independente de ambos fazerem bons ou maus go-
vemos. A anatomia do poder, portanto, para Maquiavel, vista nfo
pelo prisma externo, mas radiograficamenta, dispensa critérios mo-
rais ou éticos. A evidéncia, em tal linha, os meics justificam os fins
¢ o fim maior é a deten¢lo do poder.

Bodin (¢De la Republiquen} voltou ao tema das formas de governo,
ndo aceitando inclusive a sétima sugerida por Maquiavel {governo
misto entre alguns dos seis ja mencionados}, e apresentando tho
somente trés: o governo de um s6, de poucos ou de muitos, sendo
o fato de serem bons ou maus elemento meramente subjetivo, que,
cientificaments, ndo poderia modificer as distinges das formas
conhacidas.

Hobbes, na linha de Bodin, examinou a estrutura do poder, dizendo
que qualquer que fosse sua forma, o poder deveria ser sempre abso-
luto. Soberania e absclutismo seriam sindnimos (unum et idem), Bo-
din, todawvia, restringiu o poder as leis positivas, naturais & divinas,
limitagdes a que Hobbes niio se curvou.

John Locke, que viria a influenciar Montesquieu, [«Dois tratados sobre
o Governo Civiln) constituiu-se no grande pensador da Monarquia
Constitucional, ao dividir o poder em duas partes (0 parlamento e
o rei) @ as funcBes do Estado em duas (legislativa e executival, nas-
cendo a legislativa do povo e a executiva do rei. Lastreado no Dirsi-
to costumeiro inglés, fora das tradigSes fatinas, nfic outorgou & fun-
¢lo judicidria a mesma dignidade que Mantesquieu fez evidenciar em
sua obra, mais tarde. .

Nests periodo de algumas centenas de anos, hé que se lembrar das
concepges idealistas da «Replblican de Platdo, de A cidade do sol»
de Campaneila @ da «Utopia» de Thomas More, este Gltimo levado
& morte por sar santo, em século em que a Inglaterra se notabilizou
por dar titulos nobilidrquicos a famosos piratas, que
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It is also interesting that he considered polity {governmant by many}
as a good form of government, s it is targeted at the interests of
the polis, and democracy (government by many) as bad, s it is con-
cerned only with the interests of the mass {demos). | .

Still more relevant are the levels that he attributes, considering po-
lity the worst of the good forms of government and democracy the
bast of the bad forms. Polybius, although Greek, was the most pe-
natrating of Roman pofiticat thinkers, and more percentive than many
modern governors. it is sufficient to compara his statement on the
drop in the birthrate among the Romans ~ & phenomenon in today's
Europs that Giscard dEstaing claimed could only be explained after
much study. Polybius repeated the lesson of Aristotis, except that
he consigared democracy as a good form of governmant and crea-
ted the term ochlocracy to designate the bad form of government
by the masses. With regard 10 their birthrate, he warned the Romans
that the drop was due solsly to the egoism.and selfishness that wealth
had instilled into the nation, making men and women maore interes-
ted in enjoying life than in raising families. He explained that this drop
in the birthrate would end up by weakening the Roman Empire, not
only in its rnoral values, but also in the number of its peninsular citi-
zens. Giscard dEstaing could not explain this phenomenon in France
in Europe, seeing it Bs a matter for thought by politicians, sociclo-
qgists and psychologists, sither because he had not read Polyhius or
because he did not want to see the obvious.

Howaever, it was Machiavelli who went back m an m—depth study of
the essence of power in his two classic books, «The Princes and «Com-
mentaries on the First Decade of Titus Liviuss. Contrary fo what many
people think, Machiavelli was not averse to good forms of govern-
ment, nor to bad, as a simpls analysis of the exercise of power, He
felt that good forms of government are more stable than bad forms,
and always jinked forms of government to people in authority. Ho-
wevar, he had no illusions on this point of view, dectaring that the
essence of power lies in maintenance thereof. The pertinent pheno-
menon for diagnaosis of power is that power is good if it is maintai-
ned, and bad if it is not maintained, The good governor is the parson
who efiminates his enemies, and the bad governor is the parson who
is overthrown, regardless of whether either of tham set up good or
bad governments. Thus, the anatomy of power for Machiavelh seen
not through an outside prism but radiographically, doas not require
moral or ethical criteria, Along these lines, obviousiy,' the ends jus-
tity the means, snd the major enﬁ is to hold power

in «Do la Républigques, Bodin returns to the tc-puc of ft)fms of govem-
ment, and does not accept the severith form suggested by Machia-
valli of a mixture of soma of the six forms of government menticned
above. He presented only three; governmant by one man, by a few
or by many. The fact of their being good or bad is a mersly subject)-
v argument that, scientifically, cznnoi modrfv !he drst:nmmns among
the known forms. ‘ .

Following the line of Bodin, Hobbes examinad the structure of po-
wer, saying that whatevar its form, it should always be absolute. So-
vareignty and absolutism are synenymous {unum et iderm) However,
Bodin restricted power 10 positive, natural, divine laws, limitations
1o which Hobbes did not bow. " =+

John Locke, who was ta influsnce Montesquieu (xTwo Treatises on
Civil Governments), becarne the major thinker of Constitutionat Mo-
narchy when ha split power into two parts: Pardiament and the King,
and the functions of the State into two pans slso: Legislative and
Executive, with the Legisiative 8ranch coming from the people, and
the Executive Branch from the king, Based on the unwritten British
law of custon, cutside Latin traditions, he did not grant tje Judiciary
the same dignity that Montesquisu pinpointed later in his work,
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corarismm o8 meis sanguinolentos terroristas da atualidade, assim co-
mo por mudar de religido para atender aos incontrolsveis instintos
da alcova de monarca dominado por seus caprichos sexuais, Na mes-
ma linha, j& no setecentismo, surgiu a figura da Vico.

{«La Sciencia Nuova Prima e Secandax), em Gue examinou o Esta-
do e o poder a partir da Histdria, dividindo-a na fase pré-estatal {pré-
histéria) @ fase dos Estados. Esta Gltime separou ern fases: das faml-
lias (era dos deuses), da republica aristocratica (era dos herdis) 8 da
republica popular e monarquia (era dos homens} (Curso Modelo Po-
litico Brasileiro, vol. 1V, A Separacio de Poderes no Brasil, Ed. Pro-
grama Nacional de Desburocratizaciio-PrND e 1ASP-Instituta dos
Advs. de S¥o Paulo, Brasilia, 1385, p. 17/18/19).

*Ronaldo Cunha Campos ensina: «Jd observamos anteriormante
que: «0 Estado nio se confunde com a coletividade submetida a seu
pader.

Representa uma instituigdo, integrada por um grupe, onde encon-
tramos dirigentes e funcionérios. Tal enta dispde de capacidada de
decisdo @ execugio.»

Par certo se afasta o conceito de um Estado gue se confunde com
& sociadade, onde o primeiro surgiria como #nagdo politicamente
organizadax.

A identificaclio do Estado e da nagdo, ou nagdes, a Nosso ver, ndo
encontraria amparo historico ou socicktgico.

Talvez esta posture representasse uma teminiscéncia de teorias co-
mo as de Hobbes ou de Locke.

Formula-se nesta época (séculos XVI) e XVIII) as chamadas tesas
contratualistas.

A nosso ver o seu enunciado continha interesse politico determina-
do. O monarca, em sua luta contra g senhores feudais, necessitava
de amparo ideoldgico sobre o qual assentasss o nascente Estado
Necionat.

A antrega, pelos individuos, de saus upoderes» ditos naturais, ao so-
berano ou & assembléia, para que tivessem a indispensével seguran-
ca, tal como se escrevia entio, representava a sustentacio ideologi-
ca do Estado Nacional,

As construgBes juridicas e filoséficas manifestam um centetdo poli-
tico, e, mostrou-o Carlos Campos, necessério nig apenas para verj-
ficar sua inexatiddo, mas também a qus fim servem. Lembra o pen-
sador, invocando Nietzche, que «é necessario reconhecer & ifuslo
a importancia que tem com relacio 4 vidax.

Q pacto social, onde se previa nfo apenas a associaclo dos inte-
grantes da sociedade como sua sujei¢o ao Pader (unificado no Mo-
narcal, ers uma ilusdo, ou seja, ndo dispunha de sustentacia na rea-
lidada historica, ou na cidncia social. Contudo servia esta ilusdo, bem
como a doutrina hela calcada, 8o interasse de um Estado nascente,
Corresponda aos interesses dos gavernantes identificar intarasse do

Estado ao interesse social e aprasantar o primeiro como personifica-
¢80 da saociedade, anotou Krader,

O tema niio é novo, e j& Platlio discutia 56 0 Estado & instrumento
dos governantes ou dos governadas {Mandados do seguranca e de
injunclo, Saraiva, 1990, p. 7/8).
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law of custom, outside Latin traditions, he did not grant the Judi-
ciary the same dignity that Mentesquieu pinpointed later in his work.

This period of several centuries gave rise to various idealistic concpts
of Plato’s «Republics, such as Campanella’s «City of the Sun» and
Thomas More's «Utopias. This latter was put to death for being a
saint, during a century when England was noted for awarding pa-
tents of nobility to famous pirates who would make even the bloo-
diest of today's terrorists blush; the country also changed its religion
to comply with the uncontrollable bedchamber instincts of a monarch
dominated by his sexual whims. Along the same lines, during the
XVl century, the ligure of Vico appeared. In his « L.a Scisncia Nuova
Prima e Secondas, he examined the State and power on the basis
of History, dividing it inio the pre-state (pre history) and State pha-
ses. This second phase he split into stages' that of families (the erg
of the gods), the aristocratic republic (era of the heroes) and the peo-
pla’s republic and monarchy tera of men) (Bragzilian Political Model
Course, Volume IV, Separation of Powers in Brazil, published by the
National Debureaucratization Program/Curso Modelo Politico Brasi-
leiro, Volume iV, A Separacio de Podares no Brasil, ed. Programa
Nacional de Desburacratizago, and the S30 Paulo Lawyers institute
-tASP - Instituto dos Advogados de Sdo Pauio, Brasilia, 1985, pages
17N81

IRongldo Cunha Campos teaches: «We have already noted pre-
viously thats: The State is not to be confused with the mass subor-
dinate to its power. It represents an institution made up of a group
of managers and staffers. This organization has the power of deci-
sion and execution,

This certainly does away with the concept of a State which is confy-
sed with society, where the former would appear as a apoiitically or-
ganized nationy,

Ir- our view, identification of State and nation, or nations, is nor bor-
ra out by historical or sociological factors.

Perhaps this stance represents a throwback 1o theories such as tho-
se of Hobbes or Lock.

Buring the XVIl and XVHI centuries the so-called contractualist the-
s8s were formulated.

As we see it, these theories have a specific political irterest. In its
struggle against the feudat lords, the monarchy needed ideological
backing on which to base the Nationai State that was then being born.

The handing over by individuals of their so-called natural «powerss
to the soversign or the governing body, in order 1o ensure them vital
security, as was noted at that time, represented idaological support
far the National State.

Legal and philosophical constructions feature a potitical content, ang
as shown by Carlos Campos, this is necessary to check their lack
of accuracy, as wall gs tha and they served. This thinker, invoking
Nietzsche, recalls that «it is vital to grant illusion the importance it
has in relation to lifex.

The social pact, which made provision for association of the mem-
bers of society as well as their subjection to Power — unified in the
Monarch — was an illusion. This means that it had no basis in histo-
rical reality or social science. Nevertheless, both this iliusion and the
doctrine based thereon served the interests of an infant State.

Krader notes that it is in the interests of the governors to identify the
interests of the State with the interests of society, presenting the for-
mer as the personification of society.

This is not a new idea; Plato has already discussed whether the Sia-
te is ar instrument of the governors or those gaverned. (Writs and
injunctiors, Saraiva, 1990, pages 7/8).
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INelson Sakdanha entsnde que Montesquieu, mals do que criar a se-
paracio de poderes, pretendeu enfraquecer o poder absoluto, em
face da natureza pouco confidvel do homem: «Charles Eisenman {ci-
tado por Djacir Menazes) chegou a observar que nio existiu ern Mon-
tesquieu uma explicita formulac8o da separacio de poderas, obser-
vaglio que considero exagerada: o que nfio houve fol uma Anfase
total sobre a «separacdos, 0 que j4 tem sido bastante debatido (eu
mesmo nSo me lembro de ter encontrado a patavra separacio nos
tenctos citados). A preocupsciio de Montesquieu, porém — com ou
som univocidade de vocabulario —, foi a de evitar a concentraco,
impossibilitadora de qualquer pretens8o libaral, e foi também a de,
isso ou além disso, condicionar o equilibrio (ou o concérto) entre os
poderess {Nelson Sealdanha, «O Poder Legislativos, £d. Fundaglo
Milton Campos e Fundagio PetrSnio Portella, p. 14, 1981).

4Nem por isto, Hart deixa de admitkr um minimo de idea! de just-
¢a, a0 considerar os cinco fundamentos comuns o natursis a toda
8 ordem juridica, a saber: 1} necessidade de protaclo 3 vulnerabili-
dade humana; 2} & reducio das desigualdedes sociais; 3) a confor-
magclo do limitado aitruismo do sar humano, nem anjo, nem demd-
nio; 4) a valorizagio dos recursos escassos de produglo de bens de
terra; 5} 8 criag8o de sistema sanclonatério capaz de permitir o cumn-
primento das leis (The Concept of law, Ed. Clarendon, Oxford Unbv.
Press, 1961, p. 190/195).

SEscrevi: «Os tratadistas referem-se a duss formas classicas de Cong-
tituicBo, ou seja, 3s sintéticas e as analfticas. . - .

As primelras cuidam da enunciaglo de principios, remetando ao le-
gistador ordindrio ou complerentar a veiculaclo das leis que devem
ser obedecidas. Tais constituigBes no descern A particularizacio dos
principios. L

As segundas s30 textos que procuram dar perfll amplo do que deve-
rin representsr ou do que repressnts ¢ pansamento do povo, sejs
no concemente so modelo politico, ao desenho social ou 8o projeto
acondmico, que pretenda perpetuar.
OprimeirohpodaConstrtuoc;aoemmbémdmmadodomdanneu
tro ou natural @ o segundo de modelo ideoldgico.

E a Constituiclio americana com seus sete artigos, com uma decla-
ragBo de direitos em outros 10 e mais 18 emendas, am 200 anos,
© tipico sxemplo da primeirs. A Constitulolo maexicana de 1917, a
de Waimar de 1919 » a Republicana espanhbols de 1931 elo aquelas
que mais se aproximam do segundo. ¢ oL

As ConstituicBes sintéticas tendem & ser mais duradouras, A sxpe-

tidncla humana demonstra qus as ideoclogias passam e os modelos
que 88 Incorporam envethecam com o envelhecimento das ideologias,

As idsologias slio criagBes do pansamento humano. Duram mais ou

menos na proporclio de sua malor ou rmenor aproximaclio da natu-
reza das colsas.

As Constituicles, que procuram peranizs-las, sio estiticas no tem-
po e dificuitam o fivre fluir da histdria, posto que obstacufizsm a evo-
luglio do pensamento e da Cidncia Polftica. -

Ao contrario, as ConstitulgSes sintéticas costumam ofertar as linhas
gerais do convivincia entre governantes ® governados, deixando a
estes que escolham o seu destine conforme a realidade temporal e
espacial. EstSio sempre adaptadas 4 evoluclio, vista que nlio blogueiam
a natural tendéncla do homem ne busca de uma ordem social cada
vez mals justa,

A vivéncia soclal flul, com maia dnenvoitura, noe textos sintéticos
que nos textos complicados, sobre serem tais dicelea de mals facll
apreensiio pelo povo e de natural ensinamento nas escolas. Os tex-
tos que programatizam tudo, oferecemn poucas possibilidades de cums.
primento dequeles idesis neles albergados,
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clat order. .

Nelson Saldanha believes that, rathet than setting up & separation
of powers, Montesquieu intended to undermine absolute powar, fa- -

ced with man’s somewhat unreliable nature: «Charles Eisenman lguo- s
ted by Djacir Menezes) aven noted that in Maontasquisu thers was

no explicit formulation of the separation of powers, 8 comment that *

| consider exaggerated. What was In fact lacking was total amphasis” =

on «separations, which has already bean fairly thoroughty discussed
{ myself cannot recall having found the word eseparation in the texts .
mentioned). However, Montesquleu’s concerm — with or without spe-

cific use of the word — was 1o avold concentration, which would |

make any liberal intention impossible; in addition, he also emphasi. :.
zed balance or agreement among the powers.» {Nelstn Saldanha,-
Legislative Power/eQ Poder Legiglativor. Published by £d. Fundacao
Milton Campos Foundation and Fundacao Petronlo Ponelta Fcunda-
tion, page 14 1981) R R T LI e ;

\(.r\w I

“Not svén for this doas Hant ceass to adimit a minirmum ideal of ]us« _ 'f‘jv“
tice, considering the five basie natural concepts for the entire judicial
order, namely: 1) need for protectlan for hurnan vulnerability; 2) re-

duction in soclal inequelities; 3) acceptance of the limited sitryism -

of the hurnan being, neither angel nor demon; 4) appreciation of the
value of the Earth's scarce goods production resources; 5! setting up
of a system of sanctions able to allow compliance with the laws («The
Coneept of Laws, Clarendon Pubtishers, Oxford Umvarsuty Press, 1961,
pages 190/105).

5 wrote: «The essayists refar to two classucal forms of Consmmron
synthatic and analytic, - - -+ oo g A T

The former involve enuncnation of principles, passing on to the Ordf-
nary or supplementary Iagislator the task of prepanng and & issumg
laws that should be obayed. This type of Constitution does not des- - '
cend 1o the detailed specification of their principles,” - """ v s )

The latter are texts that ottempt to prowda a broad- ranuing outline
of what the people's thinking represents or should reprasent, whe-
ther regarding the political model, social structures or, emnomnc plan-
ning that it intends 10 perpatuate‘ o i

The first type of Constitution is also called tha namral nrnatura! mo-
del, while the latter is known as the ideological modeliiss=.. .+~

“Tha US Constitution I8 a typical sxampie.of the first-typa; with its

seven Articles, a Daciarstion of Rights in another tan Artictes, and

sixteen amendments added in the course of 200 vears: Menico's 1917 -

Constitution, the Weimar Republic’s 1919 Constitution and Repubfi- -
ean Spain's 1931 Constitution come close to the fatter type, .. 7 .
Synthatlc Consttutions tend 1o fast longt. Hurmisr ekperience shows - -
that ideclogies pass away and modais Inoomoraﬂng them grow old

atongside their ideologies. -~ - et AN T Sy G

Ideclogiss sre creations of human thought. “Their lufetumes s gene-
rally more or lass in proportion to hcw wefl thav are ta‘lored to the
nature of things, ;

Constitutions that attempt to make he?n\bennaﬁent are ‘staticin 1|- .
me, hamparing the free flow of hlstorv, 835 thev h:ndar deveiopment
of thought and political science, . 3 N M e e

In contrest, synthetic Constitutions usually pmvida qenemlizod guL
delines for governors and the govemed to live togethar in harmony; -

. aliowing the latter to choosa their destiny according to termporal and -

spatial reality. They sre constantly adapted 1o development, as they .
do not block man's naturat tendoncy 1o seek an incmslngly fnir 30~
B ,A:'-*} s«rt,f.n”u"-"';\ 2SI T, gt
Tha fife of sacuety flows more freely in summary taxts then in com- .
plicated texts, as their dictates are more easily understood by the pec- & -
ple and are naturatly taught in schools. Texts that scheduie every. '
thing offer few possibilities for fultiliment of ideals lodged therein, \
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Alids, ca principlos programiticos, guals sajsm, aquelss idesis pre-
tendidos, mas nfo realizados, 13m-ss constituldo no principal ponto
de frustrachio das ConstituicBes analiticas, visto que os principios de-
sejados e ndo atingidos, pornﬁoasmahzammofemndam manos au-
toridade 4 obediéncia da lei. T

A obedisncia b ig] 4, por outre lado, mais fAcil nag Constitulges sin-
‘thticas que nas amllﬂcu até porqus conhecidas aguelas palo povo
# nlo astas,

Do qualquer forrna, as Constitulgtes, analiticas e sintéticas, possuem
pelo menos duas grandes ordens da princlpios, a saber: 1} aqueles
que ordenam o Estado ¢ criam os mecanismos de exercicio do po-
der 8 2) aqueles que garantem os direitos @ salvaguardas individuais.

A evidéncia, porque o Estado & meio de realizacio da coletividade
¢ do Individuo, os direitas e garantlas individuais s8o us aspectos de
maior relevancia em qualquer texto constitucionsl, posto que a lej
méxima ndo é um estatuto de garantia de privilégios dos governan-
tes, mas de garantia dos direitos dos governados e dos mecanismos
que Ihe possibilitar controlar os governantes,

A verdedaira democracia spenas exista na medida em que o Estado
8e Buto-controle e o3 cidadBos controlem o Estado, visto que os go-
vemadas, nos textos constitucionais democraticos, $30 08 Unicos des-
tinatérios das normas juridico-sodiaisy {Roteiro para uma Constitui-
¢do, ob. cit.,, p. 15/19).

*Celso Ribeiro Bastos ensina; «Nada obstante estas caracteristicas
COMURS, uma sndlise mais percucienta do Texto Constitucional revela
nos que 68 preceitos dele constantss voltam-se para duas finalida-
des ou propdsitos bem distintos. Identificam-se aquelas normas cu-
ja razlio de ser exaure-se em atibuir competsncias, ou, se sa prefe-
rir, a alocar direitos, repartindo-os basicamente entre o Estado e o
individuo, isoladamente ou grupalmenta considerado. Nessa categoria
alojam-54 todas as normas definidoras de poderss ou deveres. Tém,
sem divida, um cunho organizacional, porque no mais das vezes faz-
5a nacessdrio criar o 4rgllo a que se comete & faculdade ou compe-
téncia, Inicialments, as ConstituipBes compunham-se exclusivamente
de normas dessa espécie. Com o andar dos tempos, sobratudo em
pleno séeulo XX, ¢ que agqueles documentos deixam de ser meros
sinstrumentos de governos para adquirirem uma nova dimensfo,

Esta [hes & conferida tanto por preceitos que encamam suténticos
princlpios ou diretrizes, assim como pelas nomas-fins, ou normas
tarefas, que enclausuram dentro de si programas a serem cumpri-
dos. Dai serem também conhecidas como normaes programaticas,
£ que as Constituighes & nlio sa contantam em espelhar as realida-
des atuais. N¥o s8o um mero retrato das relagBes existentas atual-
-monte na sociedade. Nao se satisfazemn em ditar ao legislador o am-
bito de sua competéncia. N3c se resignam & sua dimens3o estatica,

Queram sar — o sfetivamente o sKo - objetos Utels na antecipaclio
do futura, Almejam um papel conformador do porvir, Procuram for-
necer parimetros para a atuacio do Estado, de molde a que os fins
fundamentais da organizaglio politica ja estejam definidos na Lsi Maior.
E, sem divida, uma tentativa de subjugar a politica numa intensida-
de que nlc ousaram ag primeiras ConstituigBes. Surge para o lagis-
lador o dever de legiferar, @ nBo apenas & competéncia para tanto.
De tude smerge uma Constituiglo denominada diretiva ou dirigen-
- te, com © qua se pretende significar ests seu cariter de elemento
consubstanciador de diretrizes, rumos e votoms 8 serem impreasos
Mﬂﬂomml. RO

Esta maior smbiclio das normes principioldgicas e das programati
cas, caracterizada pela sua dimens3o prospective, ndo & atingida sem
© pagamento de um pasado preco, consistente na perda de densi-
‘dade ssmantica, Para poderém projetar-se sobre o futuro elas viem-se
obﬁgadas a adog!o de uma fraseologaa, de uma compostura tarmi-

noléglca qua as tornam inaptas 8 gerar os efeitos nor

Additionally, tightly-programimed principles, which ate ideals 1o be
aimed at but not yet achieved, have farmed a major hurdle for analy-
tical Constitutions, as principles desired but not achieved in practics
provide less authority for obedience 10 the law.

On the other hand, obedience to the law is easier under synthelic
Constitutions than the analytic type, perhaps becauge the people arg
famifiar with the former and not with the latter.

Nevartheless, Constitutions — both anaiytic and synthetic — hava
at least two major orders of principles, namely: 1) those that regulate
the State and set up mechanisms for the exercise of powar, and 2)
those that guarantee rights and safeguard individuais.

Obviously, the State being the means of fulfillment of both the mas-
ses and the individual, Individusl rights and guarantees are aspects
of the highest relevanca in any Constitutional text, as the supreme
law is not a statute guaranteeing the privileges of the governors, but
rather a guarantee of the rights of those governed and the mecha-
nisms that aliow them to control the governors.

True democracy exists only insofer as the State controls itself and
citizens control the State, as those governed, in democratic Consti-
tutional texts, are the sole recipients of legat and societal norms. »
(Qutline for a Constitution/Roteiro para uma ConstituicBo, op.cit., pages
315/19).

¢Celso Ribeiro Bastos teaches: «Notwithstanding these common cha-
tactenstics, a mors penetrating analysis of the Constitutional Text re-
veals 10 us that precepts laid down therein are desigred for two claarly
distinct objectives or purposes. There are norms that exist only to
attnbute responsibilities or, if preferred, 10 allocate rights, basicaily
dividing these between the State and the indivigual, considered in
isolation or as part of a group. This category includes all nerms that
define powers or duties. There is no doubt that this has an organiza-
tional stamp, because in most cases it is necessary 1o set up the
agancy to which this power or compstance is assigned. Constitutions
initially consisted solely of provisions of this type. As time weni by,
above ali during the XX century, these documents ceased to be me-
re «tools of government» and took on a new dimension,

This was conferred on them as much by precapts that incarmated
authantic principles or guidalines as by regulations that were an end
in themselves, or task-regulations, containing prograrms 1o be carried
out. They have thus also beceme known as schedule or program
norms. It has come about that Constitutions are no longer content
to mirror currant realities. They are not a mere ponteait of relations-
hips currently existing in socisty. They are not satisfied with setting
the legisiator's sphere of competence. They are not rasigned 1o their
static dimension,

They want 1o be - and effectively are - useful objects in foresesing
the future. They crave a role in shaping the future. Thay seek to pro-
vide parameters for State sctivities, 8 mould to shape the basic pur-
poses of political organization as alieady defined in Supreme Law.
This is without doubt an effort to subjugale policy and politics with
an intensity that early Constitutions never dared. The legislator now
has the duty to legisiate, rather than just the competence to do so.
From all this emerges & Constitution denominated directive or gui-
ding, which is intended to show that its character is an slement that
consubstantiates guudelmss, dsracnons and vectors to be imprinted
on State action. E .

This higher ambition of principiciogical and programmatic homs, cha-
racterized by its forward-ooking aspect, cannot be achieved without
paying a high price, consisting of ths loss of semantic density. In or
der 1o project themselves into the future, they find themsaelves obli-
ged to adopt a phrassology, 4 terminalogical compaosition, that ma-
kes them unable to generale the effects normally extractsble from
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malmenta extrafveis de qualquer regra juridicay {Curso de Direito Cons-
titucional, 11% Ed. Saraiva, 1988, p. 119)

7Kari Loewenstein ensina: «En oposicidn sl Estade Unitario «mono-
liticos, e Estado federal presenta un sistema de piuralismo tarrito-
rial. Las diferentes actividades estatales estan distribuidas entre el
Estado central y el Estado miembro. La distribucion del ejercicio de
ta funcidn aparece en su farma més pura cuandao en un determinado
campo concurren la competancia dal
Estado central y del Estado miembro. Aqul surge entoncas un pro-
blema con el que tendra que enfrentarse, tarde o temprano, cualquiar
Estado federal a no ser que la constitucidon estipule expresamenie
gue en las competencias concurrentes las medidas tormadas por al
Estado central priman sobrs las da los Estados miembros. Esta ha
sido la sensata regulacion de las Constituciones alemanas (Constitu-
cion del Reich de 1871, art. 2, frase 1, Waimar, art. 13, par. 1; Ley
Fundamental de Bonn, art. 31), quse tambidn rige en la India (Consti-
tucidn de 1948, art, 244} Dado que un tal preceplo falia en Estados
Unidos, los tribunales han tenido que salir del paso con una precaria
demarcacién de competencias de caso en caso — 1a llamada teor(a
de la «anticipacibna (preemption} o de lacsuperposiciony (super
sessionl que ejerce la competencia federal sabre los Estados miem-
bros. Cualquiera que sea ei método, la realidad de a vida federal im-
pondrd necesariamente la prioridad del Estado central.

B! principio de ka distribucion del poder es entendido frecusntemen-
te an la teoria constitucionat como la existencia de una doble sobe-
ranfa, atribuyendo el poder estatal griginario y supremo, esto es, la
soberania, tanto & Estado central como a los Estados miembros en
sus respectivos campos de competenciass (Teorla de La Constitu-
cion, Ed. Ariel, Barcelona, 1986, p, 357/358),

Manoel Gongalves Ferreira Filho asclarece: «Por Federaclo deve
sa entender, em direito pablico, um tipo de coletividade caracteriza-
do pelfa associagBo parcial de coletividades em vista da realizacfio de
interesses comuns &, reciprocaments, pela autonomia parcial des-
sa8s mesmas coletividades em vista do atendimento a seus interes-
sas particulares. A Federag8o & mais do que uma simples alianca.
Ela forma uma nova coletividade piblica, com érg8o proprio e com-
peténcia prépria, 0 que ndio se da com a mera alianga entre Estados,
Todavia, essa nova coletividada ndo importa no desaparecimento das
que a formaram, as quais conservaram autonornia, portanto drglios
& competéncias proprias.

Entre as formas de Federaglio, cumpre distinguir claramente entre
Confederagiio de Estados e Estado federal. O trago fundamental que
as separa & que a primeira nasce de wn pacto, Cujo carater contra-
tual, nitido e insofismavel, sobrevive como tal, enquantc o segundo
tem nesse pacto {quando é ela que a gstabalace) a sua constituiclio.
Em outras palavras, o Estado federat quando provém da unifio de
Estados & se estabelece por um pacto, importa que aste pacto perca
0 seu cardter contratual, para se tomar constituicdo do novo Esta-
do. A persisténcia do cardter contratual no caso da Confederacio
faz com que as regras comuns sd possam ser modificadas unanime-
mente, abrindo-se s coletividades descontantes com sua alteracfio
a possibilidade, ao menos, de secessio, J4a no Estado federal, o pacto
se transforma em Constituig3o e como tal pode ser modificado, pelo
modo que previr, sem possibilidade de secessfo» {Comentérios &
Constituic3o Brasileira de 1988, volums 1, Saraiva, 1920, p. 141).

%José Afonso da Silva, com propriedads, observa: «Com isso
constituern-se no Estado federal duas esferas governamentais sobre
a mesma populaglio e 0 mesmo territdrio: a da Unido e a de cada
Estado-membro. No Brasil, ainda hé a esfera governamental dos
Municipios.

Mas o Estado federal 4 considersda uma unidade nes relaglas
internacionais,
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any legal rule.» (Constitutional Law Course/Curso de Dimito Consti-
tucional, 11 sd. Saraiva, 1989, page 119},

"Karl Loewenstein teaches: «In opposition to the «monolithics uni-
tary State, the federal State presents a system of territorial pturalism.
Various State activities are distributed among tha Central State and
Membar States. Distribution of the axercise of functions appears in
its purest form when the competence of the Cantral State ang the
Mamber State compets in a particular area. This then gives rise 1
a problem which any federal State has to face sooner or (ater, uniess
the Constitution expressly stiputates that, in the case of overlapping
spheres of competence, measures taken by the Central State shall
prevail over those of Member States, This has been the sensible re-
gulation of Germany's Constitutions (Constitution of the German Reich,
1871, Articie 2, Phrase 1; Constitution of the Weimar Republic, Arti-
cle 13, Paragraph 1; Fundamental Law of Bonn, Article 31), This slso
rulas in India 11948 Conatitution, Article 244}, A this type of pracept
is lacking in the LIS Conagtitution, the law courts have had to ¢hange
step, using a precarious demarcation of spheres of competence on
a case-by-case basis — the so-called preamption or superimposition
theory whereby the federal sphere competance takes preference over
that of Member States.

Whatever the mathod, the reality of federal life will nacessaéirv irn-
pose the priority ranking of the Central State. «

In constitutional theory, the principle of distribution of power i fre-
quentty understood as being the existence of a double sovereignty,
attributing basic supreme State power, maaning sovareignty, to both
the Central State and Member States in their respective spheres of
competence.» (Constitutional TheoryTeorfa de Ia Constitucitn, Ed.
Ariel, Barcelona, 1986, pages 367/358).

8Manoel Gongalves Ferreira Fitho explains: «in public law, Federation
should be taken to mean & type of collective association charasteri-
zed by the partial assaciation of collective assaciations in order to
achieve common interests and, reciprocatly, by the partial autonomy
of these same collective associations, for serving their particular in-
terests. The Federation is more than a simple alliance, It forms a now
public collective association, with its own authority and competen-
ce, which is not the case with a mere alliance between States, Ho-
waver, this new collective association does not bring about the di-
sappearance of the entities that constitute it, as they retain their au-
toromy and thus their awn authorities end spheres of compeatence.

Among the forms of Faderation, a clear distinction should be made
between a Confederation of States and & Federal State. The basic
characteristic that divides them is that the former comas from a pact
whose clearcut, undistortable contractual character survives as such,
while the latter's pact (when it is set up by such an agreement) is
its Constitution. In other words, the Fedaral State — when it arises
from a union of States and is set up through a pact — involves loss
of the contractual charactar of this pact in order for it 1o bscome the
Constitution of the new State. Continuation of the contractual cha-
racter of the pact in the case of a Confederation means that com-
mon rules may only be modified by unanimous agreement. For col-
lective associations discontanted with such alterations, this opens up
at least the possibifity of secession. In the Federal State, the pact be-
comes a Constitution, and as such may be modified in the manner
{aid down, without possibility of secession.» (Comments on the 1588
Brazilian Constitution/Comentérios a ConstituigBo Brasileira da 1988,
Volume 1, Saraiva, 1930, page 141).

9 José Afonso da Silva quite rightly notes that: «With this, under the
Fedaral State, two sphares of government are set up over tha same
population and tarritory: that of the Union and that of the Member
State. In Brazil, thare is slso the Municipal sphere of government.
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Apresenta-se, pois, como um Estedo que, embora aparecendo dni-
co nas relagles internacionais, & constituido por Estados-membros
dotados de autonomia, notadaments quanto ac exercicio de capaci-
dade normativa sobre matérias reservadas & sua competéncia. Q Es-
tado federal brasileiro est4 constitucionalmente concebido como a
UniBio indissoliivel dos Estados, Municipios e Distrito Federsl {art. 1%.
Fol equivoco do constituinte incluir os Municipios camo componen-
te da Federagio. Municipic é divislio politica do Estado
membro. E agora temos uma Federaglio de Municipios e Estados,
ou uma Federag3o de Estados? Faltam outros elementos para a ca-
racterizaclio de federac3o de Municipioss {Curso de Direito Consti-
tucional Positiva, 5* ed., Ed. Revista dos Tribunais, 1989, p. 89/90).

YAg dar apoio 3 proposta de Marcos Cintra Cavalcanti de imposto
Gnico, escrevi: «Quando um cidadlio, que ganha salério minimo o
pals, adquire um sletrodoméstico qualquer, poders estar pagando,
1o preco daquele produto, os seguintes tributos, embutidos, tanto
raquela operacBo (custo da sua produglo, circulagio a venda), guanto
nas operagdes anteriores relativas a todos os insumos diretos e indi-
retos que foram necessdrios & sua produclo, assim como nas inci-
déncias sobre as pessoas juridicas e fisicas vinculadas & empresa, di-
reta ou indiretamente, a saber: 1] imposto de renda, 2} impasto so-
bre produtos industrializados, 3) imposto da importagdo, 4) imposto
sobre propriedade teritorial rural, 5) imposto sobre operagdes finan-
ceiras, 6 imposto da exportaco para o exterior de predutos nacio-
nais ou nacionalizados, 7) imposto sobre grardes fortunas, 8) im-
posto sobre transmissSo causa mortis e doaglo de bens ou direitos,
9} operagdes relativas & circulagio de mercadorias e sobre presta-
¢Bes de sarviges de transportes interestaduat e intermunricipal e da
comunicacBo, 10} propriedade de velculos automotorss, adicional a0
imposto de renda incidents sobre lucros, ganhos e rendimentas de
capital, 11} imposto sobre propriedade predisl e territorial urbana, 12)
imposto sobre transmissio intervivos, a qualguer tiule por ato one-
1080, de bens Imdveia por natureza ou acesslio fisica e de direitos
reais sobre imoveis, exceto os de garantia, bem como cesslio da di-
reitos & sua aquisiclio, 13) imposto sobra vendas & varejo ds com-
bustiveis liquicas e gasosos exceto dleo diesal, 14) imposto sobre ser-
vigos ds qualquer natureza, 15} saldrio educagio, 16} SESC/SENAC
- SESI/SENAL, 17) Incra, 18) FGTS, 19} contribuiglio previdencis-
ris, 20) Fingocial, 21) PIS, 22) PASEP, 23) contribuiclo social, 24)
selo-padégio, 25) adicional ao frete para renovagdo da Marinha Mer-
cante, 26} Taxas IAA-IBC-CVM, 27) taxas portuérias, 28) taxas da
organizaglo e regulamentagio do mercado da borracha, 29) taxa de
servigos cadastrais, 30) taxa de clessificaglio, inspecio e fiscalizagdo
de competéncia do Ministério da Agricultura, relativas a produtos ani-
mais, vegetais ou de consumao, 31) taxa de fiscalizago dos produ-
tos controlados pelo Ministério do Exéreito, 32} taxss diversas, 33}
contribuicBes sindicais, 34} taxa de fiscalizachio e servicos diversos,
34} texa de vistoria de veiculos de transportas coletivos intermunici-
pais, 35) taxa de apreencio de animais em redavias estaduais, 36)
taxa da vistoria em painéis e aningios, 37) custas o ermolumentos
que constituem renda do Estado — Judiciais, 38) custas e emolu-
mentos extra judiciais, 39} taxa de contribuigio ao Funde de Assis-
téncia Judicidria - Extra Judiciais, 39) taxas & contribuigles 4 Car-
teira de Previddncia dos Advogados ~ Mandado'Judiciel, 40} taxas
de serviges de trinsito, 41) taxa de assisténcia acs médicos, 42) ta-
xas 8 emolumentos da Junta Comercial, Registro do Comércio e Afins,
43) taxas pelo exerclcio do poder de policia, 44} taxa de licancs pela
localizaglio, funcionamento e instalagBo de atividades cornerciais, in-
dustriais, profissionais & prestacio de  servigos
o similares, 44) taxa da licenga para tréfego de veiculos, 46) taxa de
licenga para estacionamento de veiculos, 46) taxa de licenga para pu-
blicidade, 46) taxa de licenga para escavagdes s retirada da materiaia
do subsolo, 47} taxa de Iidenca para construgdes, smuamentos e lo-
teamentos, 48) taxa de licen¢a para elevadores, monta-cargas e es-
cadas rolantes, 49) wexa pela prestacio de servigos, 50) taxas de
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But the Federal State is considerad as & unit in intermational relations.

Itis therefore presented as a State which, although appearing in in-
termationat relations as a single unit, is made up of Member States
andowad with independence, particularly with regard to the exerci-
se of regulatory capacity over matters set aside for thair sphere of
compatence, The Brazilian Federal Stote is constitutionally concei-
ved as an indissoluble Union of the Siates, Municipalities and the
Faderal District (Articls 1). it was an error on the part of the authors
of the Brazilian Constitution to include Municipalities as components
of the Federation. A Municipality is a political division of the Mem-
ber Stata. And now doss Brazil have a Federation of Municipalities
and States, or a Federation of States? Other elements are tacking for
characterization of the Federation of Municipalities. » (Positive Cons-
titutional Law Course/Curso de Direito Constitucional Positivo, 5 ed.
pub. Law Courts Revue/Ravists dos Tribunais, 1983, page 89/90).

'in support of the single tax proposed by Marcos Cintra Cavalcan-
ti, | wrote: «When a citizen eaming the minimum wage in Brazil ac-
quires any household appliance, in the price of that product he could
be paying the following taxes, built in 1o either that operation {cost
of its production, circulation and sale) or previous operaticns cova-
ring all direct and indirect input materials needed for its production,
as wall as those due on corporate entities and individuals linked di-
rectly or indirectly to the company, namely: income tax; 2) tax on
industrialized products; 3} import tax: 4) rural property tax; bl tax on
#inancial operations; 6} export tax for iocally-manufactured or locally
assembled products; 7} wealth tax; B} death duties and levies on do-
nation of goods or rights; 9) tax on circulation of merchandise and
installmant payments for interstate and intermunicipal transportation
services and communications tax; 10} car ownership tax, surtax on
profits, earnings and capitat gains: 11) buildings and urban property
tax; 12) tax on transmission between living individuals, for any rea-
son against act of payment, of real estate, by nature or physical ac-
cassion, and raal rights over proparty except that put up as collats-
ral, as well as granting of acquisition rights thereto; 13) tax on who-

lesale sales of liquid and gas fuels excapt diesel oil; 14) tax on servi-

ces of any nature; 15) education allowance; 16) SESCISENAC — SE-
SISENAJ Commercial and Industrial Apprenticeship Sarvice lavies;
17 INCRA Rural Property Ownership Institute: 18} FGTS Length of
Service Guarantes Fund; 19) welfare dues; 20) FINSOCIAL social wel-
fare fund; 21) PIS private enterprise profitsharing schems; 22 PA-
SEP state-owned company profit-sharing scheme; 23} social welfare
duss, 24) highway 1oll; 25) Merchant Marine renovation freight char-
ge levy; institute of Alcohol and Sugar — IAA — Instituto do Agu-
car ¢ do Alcool/Brazilian Coffee Institute ~ IBC — Instituto Brasilei-
ro do Café/Securities and Exchange Commission — CYM — Co-
missBo de Valores Mobiligrios dues; 27} port dues; 28} rubber mar-
ket arganizaticn and regulation dues; 29) registration fees; 30) fees
for classification, inspection and supervision by the Agricutture Mi-
nistry of animai, vegetabig or consumption products; 31 supervision
fees for products controlled by the Army Ministry: 32) sundry taxes;
33) trade union dues; 34) sundry supervision and service taxes; 36}
inspection fes for intermunicipat mass transportation vehicies; 36) cat-
cher's fee for animals on state highways,; 37} inspaction fee for pa-
nels and advertisements; 38) judicial costs and emoluments that cons-
titute State income; 39} extra-judicial costs and emoluments; 40) con-
tribution fee to the Judiciary — Extra-Judiciary Assistance Fund; 41)
levies and contributions to the Lawyer's Welfare Bureau — Court Writ;
42) traffic services levias 43) physician’s assistance levy; 44) fees and
emoluments of the Board of Trade, Trade Registry and Similar; 45)
duss for exercise of police power; 46} license fees for location, ape-
ration and instaliation of commersial, industrial, professignal and
service-rendaring activities and similar; 47) vehicle traftic license fee;
48} vehicle parking fees; 49) publicity license fess; 50} license fees
for excavation and removal of subsail materials; 51} license fess for
constructions, streets, and land subdivisions; 52} i
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limpaza piblica, 51) taxa de conserva¢So de vies @ logradourcs pa-
blicos, 62} taxa de pavimentaglio e de sarvicos preparatfrios de pa-
vimentaclio, 53} taxa de sinistro, 54) novo tributo violentador do art.
155, §3°, da C.F. sobre combustiveis.

NEo obstante possa causar espécie que no prego de um produto ale-
trodoméstico possam astar embutidos alguns dos tributos acima ar-
rolados (como, por exemplo, Imposto sobre grandes fortunas (futu-
rol, sobre a propriedads territorial rural, sobre exportaclio para pro-
dutos nfio industrializados, sa o grupo tiver vérias atividades, taxas
diversas, contribuicBes etc.) a verdade & que, ainda qua indiretarments,
toda a carga tributéria acaba por ser ropassada para o preco das
mercadorias.

Assim, exemplificativaments, a contribuicBo devida a0 LAA pela Usina,
repercute no preco do Alcool utilizado como combustivel nos vefcu-
los da indastria fabricante do sletrodoméstico, combustivel esse qus,
por sua vez, & considerado nos custos que compdem o preco do pro-
duto final adguirido pelo cidad8o do exemplo acimas (Folha de SHo
Padlo, 11/03/90, p. B-2).

"0 art. 169, apesar de moralizador, 6, todavia, insuficiente, por
constituir-se em prote¢lio formal e nBo real. Sobre ele manifestaram
- sa Regis Femandes de Oliveira, Esteviio Horvath e Teresa Cristina
Castrucci Tambasco dizendo: «Dispositivo com sentido morslizador.
O administrador piblico & farto em sdmissBes polfticas e sem
qualquer contelida poblico. Despe-se de sentimento do justo e da
boa prestaclio de servigo piblico para inflar a maguina administrati-
va, com intuito eleitoreiro e indtil. Somente se houver prévia dota-
¢io orcamentdria e autorizagio especifica & que sara possivel a ad-
miss8o de pessoal ou reajustamento de seus vencimentos. Moraliza
se o servigo publicor {Manual da Dirsito Financeiro, Ed. Revista dos
Tribunais, 1930, p. §7),

27, equipe da Price Waterhouse assim comenta o dispositivo; «Ca-
be & lei complementar estabslecer os limites miativos A despesa com
pessosl ativo & Tnativo da UniBio, dos Estados, do Distrito Federal 8
dos Municipios (vide comsntérios ac art. 169). Mas, enquanto n3o
promulgada a lei complsmentar, a despesa com pessoal nfio poders
exceder 65 por cento do valor das respectives receitas correntes,

A medida visa a combater o problema do déficit pahlico 8 permitir
qua as administragBes da Uniio, dos Estados, do Distrito Federal @
dos Municipios tenham condigdes de reslizer as obras pablicas ne-
cessdrias para assegurar o bem-astar da populagBo, o que 84 § pos-
sfvel limitando-se 0 gasto com pessoal 8 uma determinada parcela
dos recursos obtidoss (A Constituig8o do Brasil 1988, Price Watar-
house, 1989, p. 907},

BGitherto de Ulhéa Canto ensina sobre o espectra da lei comple-
mentar que: «Dizer-s& que a lei complamentar afetava a autonomia
dos Estados @ Municipios, & por isso serem elas inconstitucionais,
nBo & cometo, pois 8 sua criaco e o dmbito de sua compstdncia
estlio expressos na masma Constituigio que assegursa a sutonhomia,
que assim & restringida na sua propria origern. Por outro lado, as suas
normas inibem também a autonomia legistativa da propria Unifio, na
medida em qus nem leis federais sobre tributos do poder central es-
capam & necessidade de sa submeter a0 que as jels complsmanta-
res prescrevem, dentro dos limites que thes slio préprics. Acresce
qus a lei complementar é elaboreda pelo Congresso Nacional, em
cujos quadros 8 Unifio nfio tem condiglio alguma de Influir, pois os
Ssnadores representamn os Estados ¢ oa Daputados oa coléglos slel-
torais dos Estados e dos Municipioss (Cadarno de Pesquisas Tribu-
thrias, vol. XV, Ed. CEEU/Rasenha Tributdria, 1990, p. 2/3).

“Wolgren Junqueira Ferreira diverge da interpretacBo, ao dizer:
«Sessenta ¢ cinco por cento do vaelor de suas receitas correntes,
Entende-88 por receitas correntes o8 Impostos, ae taxss, 8 contri-
buicBes de melhorla, & correclio monetéris Incidents nos tributos, a
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cense foes for elavators , cargo-hoists and escelators: 53} service 18-
xes; 54} public cleaning 1ax; 55) levy for conservation of public streets
and other areas; 56) paving and pre-paving services tax: 57) dama-
ges fes; 58} new fuels tax, in oontraventlon of Article 1585, Paragraph
3 of Brazil's Federat Constitution. - . - -

Although it is not surprising that the price of a household appliance
may include some of the taxes listed above (such as, for example,
wealth tax {future), rural property tax, non-industrialized products ex-
port tax, if the group is involved in various activities, sundry dues
and contributions otc.) the truth of the matter is that, aithough indi-
rectly, the entire tax burden ends up bv being pa&sed on 10 the price
of merchandiss. st

Thus, as an example, the fees paid to the Institute of Sugar and Ak
cohol affect the price of alcohol used for fual in the vehicles of the
company manufacturing the household appliance; in its tum, this fuel
Is taken into account in the costs that make up the price of the final
product scquired by the citizen in the example given sboves (Foiha
de S8o Paulo newspaper, March 11, 1990, page B-2),

TAlthough designed to do sway with corruption, Article 169 is ne-
vertheless insufficient, as it constitutes formal, and real protection,
Regis Fernandes de Oliveira, Estevlio Horvath and Teresa Cristina Cay-
trucel Tambasco comment on this, saying: «A provision designed to
do away with corruption. The civit servica is full of political admis-
sions with na public content. It has baen stripped of the sense of
feimess and good rendering of public service to inflate the adminis-
trative machins, for usefess alectionesring purposes. Only with prior
budget aflocations and specific authorization will it be possible to admit
staff or raise their salaries. it moralizes the civil sewvices (Financial
Law Manusl/Manyal de Direlto Financeiro, pub, Law Courts Re-
view/Revista dos Tribunais, 1990, page 87).

?The Prica Waterhouse team makes the following comment on this
provision: «Supplementary law should set fimits for expenditires on
active and inactive personnel for the Central Governmant, the Sta-
tes, the Federal District and the Municipalitios isee comments on Ar-
ticle 169). This measure is aimed at combating the problem of the
public debt and ensuring that the civil services of the Central Govemn-
mant, the States, the Federat District and the Munitipslities are in
& position to carry out the public works necessary to ansure the well-
being of the population, which is possible only by limiting personnet
expenditures to a specific proportion of resources obtaineds (The 1988
Brazilian Constitution/A ConstituicBo do Brasil 1988, Price Waterhouse,

189, page 907).

¥0n the spactrum of supplamentary law, Gilberto de Uthoa Canto
teaches that: «it ia not comect to say that supplementary law affec-
ted tha autanomy of the States and Municipafities, thus being un-
constitutional, s establishment thereof with its sphera of compe-
tenca are axprassly covered In the same Constitution that ensures
sutonomy, which is thus restricted at its actual origin, On the other
hand, its norms also limit the legisiative autonomy of the Cantrat Go-
vermnment itself, insofar as not even federa! laws on Central Govern-
ment taxes are exempt from the requirement of subordination to the
provisions of the supplementary laws, within thelr own fimits, Hs adds
that supplementary law is prepared by the National Congress, whe-
e the Centra! Government has no powsr of interference at all, as
the Sanators rapressnt the States and the Deputioe reprasent the elec-
torat colleges of the States and Munlcipafitiess {Tax Research Note-
book/Cademo de Pesquises Tributiras, Volume XV, pub. CEEUTax
D|gesUFlesenha Tributéria, 1990, page 2.

"'Wolgran Juﬂquetra Farraira disagraes with this mterpretetmn 55

yving: «Sixty-five parcent of the amaount of their current revenues, Cur
rent revenues is taken to mean taxes, dues, improvemant levies,
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recaita patrimonial, agropecugria, industrial de sarvicos g, pinda, as
provenientes de recursos financeiros recebidos de outras pessoas de
dimsito plblico ou privado, quande destinados a atender despesas
classificdveis em despesas correntes.

Entio tomos dentro das receitas comrentes:

| — receita tributaria;

H — correglio monetéria incidents nos tributos;

lit — receita patrimonial que se divide em:

a) raceitas imobiliarias; b) receitas de valores mobilisrios; ¢) partici-
pacdo e dividendos.

IV — receita industrial;

V — wansferéncias correntes que se subdividem em:

a} recsitas diversas; b} participagio em tributos federais; ¢} partici-
pagdo em tributos estaduais;

VI — receitas diversas que sfo;

a) multas; b} cobranca de divida ativa; ¢) outras recsitas diversas.

Expressamente excluidas no célcule de 65% que as trés esferas de
governo podsm gastar com pessoal, 8st30 as receitas de capital que
sdo:

a} operagBes de crédito; b) alienagio de bens méveis e iméveis; c)
amortizacio de empréstimos concedidos e quaisquer outras raceitas
de capitais» {Comentarios & Constituiglio de 1988, volume 3, Ed, Ju-
lex, 1989, p. 1.2779}.

“Tashio Mukai, a0 hio aceitar que 0 novo conceito constitucional
do receitas comentes & diverso da ordem pretérita, termina por
considerd-lo absurdo: «As receitas correntss, coriforme definicio dada
peio 81 do art. 11 da Lei 4.320/64, compdem-sa das receitas triby-
tarias, de contribuicdes, patrimonial, agropecuéria, industrial, de ser-
vi¢os e outras transferncias, recebidas de pessoas de diefto publi-
co ou privado, quando destinedas 8 atender despesas classificaveis
em despesas comentes.

Naturalmente, ainda que o limite de 65% das receitas correntes, no
nossa entender, $eja um absurde, posto que somente restario 36%
{para gastos em sarvicos piblicos, obras e atividades-meio, a estabi-
lizaclio de todos os servidores que contem cinco anos de $8Ivigo con-
tinug, na data da promulgacio da ConstituigHo, seré um sério impe-
dimento para se cumprir o texto constitucional» {grifos meus) {Ad-
ministrac3o Plblica na Constituicdo ds 1988), Saraiva, 1989, p.
181/182). O erro exegético dos eminentss juristas é quse resolveram
interpretar a Constituicho Federal & Juz de texio ordindrio pretérito,
submatendo a lei maior 4 legislagio infraconstitucional, e ndo, co-
mo manda a boa técnica, o texto pretérito a luz do direito constitu-
cional atual para ver sa houve ou nig recepclo do principio.

Ao protender incluir as receitas nfo tributérias antra aquelas que
comporiam ds «receitas correntesy, Wolgran Junqueira, como Tos-
hio Mukai, 6 obrigado a admitir sua irracionalidade 8 qus o dispositi-
vo ndo atingiria seus fins, ao dizer: «Fixado o pardmetro de 65% pa-
ra o dispdndio de pessoal nas trés esferas de governo, nio significa
com isto que © constituinte de 1988 pretendeu moralizar a adminis-
tragdo publica de uma vez por lodask (grifos meus) (Comentérios
4 Constituicio da 1988, ob. cit., p. 1.280).

Carlos Maximiliano ensina: «Quando o texta manciona o género,
presumam-se incluidas as espécies raspectivas: se faz referdncia ao
masculing, abrange o feminino; quando regula o todo, compreandem
se também as partes. Aplica-se a regra geral aos casos especiais,
se a lei nfo determina evidentemente o contrario.

Ubi lex non distinguit, nec nos distinguere debemus: «Onde a lei niio
distingue, ndo pode o intérprete distinguire {Hermendutica e Aplica-
¢do do Direito, 9* ed., Forsnse, 1979, p. 246).

"Celso Bastos relembra que o §2° do art. 173 impde o tratamento
isondmico; «Este paragrafo ¢ como que uma decorréncia natural do
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monstary correction due on taxes, revenues from assets, farming and
cattlasaising and sarvices industry, as well as financial resources re-
ceived from other entities or individuals under private or public law,
when earmarked to cover expenditures classifiable as currant
expenditures.

So we have under current revenues:

t — tax revenues;

Il — monetary correction due on taxes;

Il — income from assets, divided into:

al real estate revenues; bl other property revenues; ) corpovate hol-
dings and dividends.

IV — industrial revenues;

V — current transters, subdivided into;

al sundry revenues; bl share in Federal taxes; ¢) share in State taxes;
Vi — sundry revenues:

al fines; b) collection of asset debt; ¢} other sundry revenues.

Expressty excluded from the calculation of the 65% that the three
spheres of government may spend on persennel are capital revenues,
which are:

al credit operations; bl alienation of reat estale and other property;
¢l amortization of loans granted and any other capital revenues» (Com-
ments on the 1988 Constitution/Comentérios 4 Constituigio de 1988,
volume 3, pub. Julex, 1989, page 1279;.

"Toshio Mukai, who does not accepi that the new Constitutional
concept of current revenues differs from that of the praevious order,
ends by considering this absurd; «Current reverues, according to the
definition given in Paragraph 1 of Article 11 of Law No. 4,320/64 con-
sist of revenues from taxes, contributions, assets, fatming and cattie-
raising, services industry and other transfers, receivad from eritilios
or individuals under public or private law, when earmarked to cover
expenses classifiable as current expenses.

Naturaliy, although the limit of 85% of current revenuas, in ous opi-
nior, is absurd, as this leaves only 35% for expenditures on public
services, works and environmentat activities, guaranteed employment
for ali civil servants with over five years continuous service on the
date of promuigation of the Constitution will be a serious impediment
to fulfifiment of the Canstitutional text: tmy italics) (The Civit Service
in the 1988 Constitution/Administrag3o na Constituicio de 1988, Sa-
raiva, 1989, page 181/182}. The exegetic error of these eminent legal
experts is that they decided 1o interpret the Federai Constitution as
though it were a previous ordinary text, submitting the suprems law
to infraconstitutional legislation, rather than, as dictated by good prac-
tice, reading the previous text in the light of current Constitutional
law, to see whether or not the principie s accep-
ted.

BWhen attempting to include non-tax revenues among those that
form «curent revenues», Wolgran Junqueira, like Toshio Mukai, is
forced to admit its irrationality, and acknowledge that this provision
does not achieve its purposes, saying: «Setting the 65% parameter
for personnel expenditures in the three spheres of government does
not mean that with this the 1988 Constituent Assembly intended o
do away once and for all with corruption in the civil service. imy ita-
hics) (Comments on the 1988 Constitution/Comentarios & Constitui-
¢&o de 1988, op.cit., page 1280). '

"Carlos Maximiliano teaches: «When the text mentions the genus,
it is assumed that the respeciive species are included; if reference
ts made to the masculine, the feminine is covered; when regulaling
the whole, the parts are also included. The general rule is applicable
10 special cases, if the law does not obviously determine the contrary.
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anterior. Neste jb ficara claro a submisado das sociedades de econo-
mia mista e das empresas publicas ao direito proprio das empresas
privadas, -

Trata-se, portanto, de um reforgo pelo quat sa pretenda tomar certa
este principio da iguaidade, que deve reinar entre as empresas de
controle governamentat e as privadas. Esta igualdade nada mais 6,
por sua vez, do que uma decorréncia da subsidiariedade da iniciati-
va governamental.

Com elsito, de nada veleria a ConstituigBo condicionar as atividades
do Estado no campo econdmico, utilizando, para k880, pressupostos
bem precisos, se de cutro Iado lha fosse posshvet criar um regima
juridico especial para es empresas govemamantais, gue por esta via
arruinariam as pertencentss aos particulares, originando, assim, uma
torma de invasao do dominio econdmico privado no conternplado
na Lei Maiors (Comentérios & Constituigho do Brasil, 7° volume, Sa-
raive, 1990, p. 87).

WDa resto, o art. 169 da Constituigho Federal que também impda
rosiricBes As despesas de custeio das duas administracdes, estd as-
sim redigido: «A despesa com pesscal ativo 8 inativo da Unido, dos
Estados, do Distrito Fedaral 8 dos Municipios nlio poderd excedesr
os limites sstabelecidos ern lel complementar, .

§ unico. A concesslio de qualquar vantagem ou sumanto de remu-
neragho, 8 criagllo de cargos ou alttaragio do estrutura da carreiras,
bem como a admissio de pessoal, a qualguer titulo, pelos Srglios
& entidades da administrago direta e indireta, Inclusive fundacles
instituidas & mantidas pelo Poder Pablico, 86 poderfo ser feitas:
I. s8 houver pravia dotaclio orgamentéria suficlente para atender as
projecles de despesa de pessoal 8 aoa acréscimos dela decorrentss;
Il. 88 houvar autorizaclo especifica na ol de diretrizes orgamenté-
riag, ressalvadas as empresas publicas e as sociedadas de sconomia
mistay, '

®José Cretella Jr. ensina: sAdministracio Direta 4 a desampenha-
da peto wcentron do Estado, pelo chefe do Executive & seus auxilia-
13, pola pessoa politics. Quando o Estado exerce servigos publicos,
dizemos qua &la sdministra diretaments, sem interposta pessoa. O
Estado &, por axceldncia, o egestor dos servigas publicosy, @ tal ponto
qua Léon Duguit procurou substiulr & noglio de wsoberanias (Ma-
rivel da drowt constitutionnel, 2% ed,, 1911, p. 79} pela de «servico
publicor (Traité de droit constitutionrsl, 3% ed., v. 2, p. 931, mos-
trando gue o Estado, em nossos dias, 6 uma cooparaydo de servl-
cos publicos, organizados e fiscalizados pelos governantes {cf. nos-
80 tratado de Direito Administrativo, Rio de Janeiro, Forense, 1967,
v. 4, p. 22» 8 eAdministragio indireta & toda enlidade, pubtics ou
priveda, criada pela pessoa politica, mas que n8o se confunde com
a pessoa jurldica piblica politica matriz criadora, No Brasil, ndo 6 nem
a Unillo, nem os Estados-membros, nem os Municlpios, mas os co-
laboradores da Unido, os colaboradores dos Estados e os colabora-
dores dos Municipios, quer privados, pessoas fisicas ou jurtdicas, quer
publicoss [A Constituig3o Brasileira 19688 - Interpretagdes, Forense
Univr., 1988, p. 107,

nMigusl Reale explicits: «Uma norma juridica n3o surge como ar-
quétipo ou esquema ideal, mas como um modelo ou elemento inte-
granta de um modelo da uma classa de agles exigida, parmitida ou
proibida peta sociedade, em virtude da opglio feita por uma dada forma
de comportamanto. A regra do direito 8, pelo vista, um esbogo de
aclio, ou melhor, & indiceglo de um sentido que anvolve sempre pro-
blamas concretos de Interpreteciio, de corresponddncla necessirla
entre o seu enunclodo e as conjunturas historico
axioldgicas, . . . .

Em virtude dessa pretensdo de sficAcla ou do efetiva comespandén-
cla no seio do grupo — que completa & pretensio da justica ineren-
18 & todo preceito juridico awtdntics — muitos autorea reduzern a
vigéneia ~ et Max Ernnt
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Ubt lex non distinguit, nec nos distinguere debemus: where the law
does not distinguish, the interpreter thereol may not distinguish (Her-
mautics anid Application of Law/Herman#utica a Aplicaslio do Direl
t0, 9th ed. Farense Court Press, 1979, page 246),

BCelso Bastos racalls that Paragraph 2 of Articls 173 imposes iso-
nomic treatment: « This Paragraph is like 8 natural result of the one
befora it. #t makas it quite clear that companies owned pastly by the
State, pantly by private entarprise and State-owned companies are
subject to private company law,

This is theretore an extra back-up for guaranteeing this principle of
aquality, which should rule among State-owned and privately-owned
companies. In its tumn, this equality is nothing more than a natural
result of the subsidiary nature of government initiative.

Effoctivaly, it is quite useless for the Constitution to attompt {0 regu-
late State activities in the economic liald, using vary procise assurnp-
tions for thig, is on the other hand it can set up a spocial legal system
for government companigs which would through this rum privately-
owsned companies, thus giving rise to a form of invasion of the prive-
1a ecanomic domain not covered by the Supreme Laws (Comments
on tha Constitution of Brazil/Comentérios & Constituiclio do Braell,
volume 7, Saratva, 1990, page 87).

Article 169 of the Fedaral Constitution, which also Imposes restric-
tions on sxpenditures by both types of civil service, s worded as fol-
lows: «Expenditures on active and inactive personnel emplayed by
tha Central government, the States, the Federal District and tha Mu-
nicipalities may not excesd the fimits laid down in supplementary law.

Sole Paragraph. Granting of any sdvantage or increass in remunera-
tian, creation of positions or alteration of the carear structuie, as well
pe admisslort of parsonnel for eny reason whatsoaver, by the agen-
cles and organizations of the direct and indirect civil service, Inclu-
ding foundations sot up and maintained by the government, may only
take place: |, if thare is 8 pror budget allocation sutficient to cover
forecast parsonnel expenditures and the Increases arising therefrom;
Il if this is specifically authorized in the budget guidelines law, with
the exception of public companies and companies owned partly by
the State, partly by the private sector.s

2 tosa Cratella Junlor teaches: The Direct Civit Senvice is run by the
scanters of the State, by the head of the Executive Branch and his
mides, by the political body. VWhen the State cartles oul public sorvi-
cas, we say that it administers directly, with no middiemen. The State
Is sbove all the emanagsr of pubiic servicesy, to the point that Laon
Duguit sought to replace the notion of xsoversigntys by that of «pu-
blic sarvicer {Treatise on Constitutionst Law/ Traitd de Droit Consti-
tutionnel, 2rd edition, voluma 2, page 931, showing that the State
today is a cooperation of public services organized and supervised
by the governors (el our treatise on Administrative Law, Ra de Ja-
nairo, Forense Court Press, 1967, volume 4, page 221». He also says
that «The Indirect Civil Service is all public or private entities sat up
Ly the patitical hody but which should not be conlused with the po-
litical corporate entity that originally set them up. In Bearl), this is not
the Central Government, nor the Member States, nor the Municipali-
tias, bul the stalf of the Central Government, the stafl of the Mem-
par States, and the staff of the Municipalities, whether private of pu-
bli¢ individuals or legal corporate entitiess {Tha 1088 Brazilisn Cons-
titution = Interpretationa/A Constitulglo Brastieira 1903 — interpre-
tacoes, Forensa Univr., 1588, page 107).
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Mayar: «Validez ou viglncia equivale a influéncia social, a efica-
cias.

Desse modo, 48 medula de toda a logislachio, considerada do ponto
de vista da filosofia do direitos, passa a ser o reconhecimento de
normas de cultura por uma sociedada organizada, notadamente por
um Estado, e & validez aparece como sendo “a forma peicolbgico-
sotial do objetivamente justo’s {Enciclopédia SARAIVA do Direito
vol. 30, Saraiva, 1977, p. 183).

Zivan Barbosa Rigolin parece admitir a tese de que o artigo retrata
uma situagdo de transic3o da Carta Magna e de que sua violag3o
posterior correspondetia a agdo fraudulenta: «Deve-se entender
‘receita corrente’ na forma como descrita legalmente, o, também,
que, diante da generalizante redag3o do art. 169 le do art. 38 do
ADCT), todas as esferas e entidades da Administra¢3o direta e in-
direta {estatais, fundaces e autarquias}, estdo abrangidas pela dis-
posicio, nd3o cabendo, parece-nos, diferenciar onde a Carta
propositadamente generalizou. Tal enseja um grande trabaiho de con-
ciagdo dos orgamentos, 8 cada exercicio, das véias gntidades da
Adrministracio direta a indireta, o qual, se existir, fraudard g limitagao
constitucional de gastos com Pessoal. Essa conciliagio desde iogo
piecisa tes inicio, sobremodo nas esferas em que o limite esté sendo
presentemente ultrapassado, com vista 3 final adequacio no prazo
dado pelo art.38 do ADCT» (grifos meus) {0 Servidor Piblico na
Constituigio de 1988, Saraiva, 1989, p. 213).

DReza o art. 163 e 0 592, incisos | e Il do art. 165 da Constituicdo
Federal o seguinte:

*Art. 163. Lei complemantar dispord sobre: |. finangas puablicas; i,
divida pablica externa e interna, incluida a das autarquias, fundagdes
8 demais entidades controladas pelo Poder Pablico; 1. concess3o
de garantias palas entidades piblicas; IV. emiss3o e resgate de ti-
tulos da divida pablica; V. fiscalizac3o das instituicdes financeiras;
V1. operagBes da cAmbio realizadas por Orgllos e entidades da Unido,
dos Estados, do Distrito Federal e dos Municipios; VII. compatibi-
lizag3o das fungdes das instituigies oficiais de cradita da Unido, res-
guardadas as caracteristicas e condi¢les operacionais plenas das
voltadas ao desenvolvimento regional.

§97. Cabe A Lei complementar: |. dispor sobre o exercicio financeira,
a viglneia, os prazos, a elaboracio e a organizagfo do plano plu-
rianual, da lei de diretrizes orgamentarias e da Jei orcamentéria anual;
Il. estabalecer notmas da gestdio financeira & patrimonial da admi-
nistraclio direta @ indireta, bem como condigdes para a instituigio
& funcionamento de fundosy.

#Jjosé Afonso da Silva lembra: O principio da quantificagSo dos
crixditos orgamentarios, ieta 6, quantificaclo daqullo gue o Executive
enth autorizado s gastar, & de surna importancla para s fiscalizaglo
@ o controle por parte do Poder Legislativo. Ele est4 traduzido na
regra que veda a concesslio ou utilizag3o de créditos flimitados {art.
167, VIN), que se completa com autras duas regras que proibem:
a) a realizaclo de despesas ou a assunglo de obrigacdes diretas que
axcedam os créditos orcamentarios; b) a realizacio de operagBes
de créditos que excedam o montante das despesas de capital, res-
salvadas as autorizadas mediante craditos suplementares ou espe-
ciais com finalidade precisa, aprovados pelo Poder Legislativo por
maioria absoluta. Esta ultima regra tem, adamais, o sentido da boa
administraglo orcamentaria, que ndo comporta operagBes de cré-

DMiguel Reale explains: ¢A legal norm does not appear as an ideal
scheme or archetype, but as a model or elernent forming part of a
mode! of a class of actions demanded, permitted or banned by so-
ciety, due to the option made by a given torm of behavior. The ule
of law is, it appears, an outline of action, or rather the indication of
a diraction that always involves conciete piobloms of intorprotation,
of the correspondence necessary between its enunciation and his.
toncal and axiological situations.

Owing to this intended efticacy or effective correspondence in the
heart of the group — which completes the intention of justice inhe-
rentin ail authentic legal precepts — many writers reduce the length
of time in force to efficacy, in keeping with the well-known state-
ment by Max Ernst Mayar: «Validity or being in force is equivalent
1o socist inffuence, efficacys.

Thus, «the kemel of all; legislation, consuwisied from the point of view
of the philosophy of law» becomes recognition of norms of culture
by an organized society, notably by a State, and validity appears
as being ‘the psychologicat and social form of the objectively just
and fair's (SARAIVA Law encyclopediafEnciclopédia SARAIVA do
Direito, volume 30, Saraiva, 1977, page 183},

Zlvan Barbosa Rigolin seams to admit the thesis that the Article por-
trays a situation of transitioh in the Magna Carta, and that its later
violation would correspond to fraudulent action: «current fevenues’
should be understood in the manner as legaily described, and also,
in view of the generalizing wording of Adticle 169 {and of Article 38
of the ADCT), that alt spheres and agencies of the direct and indirect
civil service tState-owned companies, foundations and independent
govemment agencies! are covered by this provision, it not possible,
as we sea it, to differentiate where the Charter defiberately genera-
lizes, This involves a major yearly task of reconciliation of budgats
of various agencies of the direct and indirect civil service which, it
it exists, will run counter to constitutional limitations on personne!
expenditures. This reconciliation should be started immediately, above
ali in spheres where this limit is curfently being exceeded, in order
1o ensure final compliance with the deadline set in Articie 38 of the
ADCT» (my italics} {The Civil Servant in the 1988 Constitution/Q Ser-
vidor Publico na Constituicho de 1988, Saraiva, 1989, page 213).

ZArticls 183 and Paragraph 9, items | and Il of Article 165 of the
Federai Constitution states the following;

wArticle 163, Supplementary Law shall rule on: | public finances; i,
foreign and domestic public debt, including that of independent go-
vemment agencies, foundations and other government-controlled
entities; lil. granting of guarantees by government agencies: IV, is-
su6 and redemption of public dsbt paper; V. supervision of financial
institutions; V. foreign exchange operations carried out by agencies
and entities of the Central Government, the States, Federat District
and the Municipalities; VIi. dovetailing of the functions of official
Central Government credit institutions, safeguarding full operational
conditions and characteristics of those working with rural develap-
meant,

Parag:aph 9, Supplemantary Law shali- | rde on the financial year,
the period i force, deadlines, preparation and organization of the
pluriannual plan, the budget guidalines law and the annual budget
law; 1. tay down rules for financial and equity management for the
dirgct and indirect civit service, as well as conditions for the setting
up and operation of funds.»

*Jose Afonso da Silva recalls: The principle of quantification of bud-
get credits, meaning quantification of that which the Executive Branch
is authorized to spend, is of vital importance for supervision and con-
trol by the Legislative Branch, It is transtated into the rule than bang
granting or use of unlimited credits {Article 167, VII} which is com-
Pleted by two other rules that ban: a expenditures os assumption
of direct obligations that axceed budget credits; b} carruing out cre-
dit operations that exceed the amount of capital expenditures, with
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dito para despesa de custeio, salvo as por antecipagSo da receita,
que nfio & o cason {Curso de Direito Constitucional Pasktivo, ob,
cit., p. 621)

ESTUDOS APEC

granting or use of unlimited credits (Article 167, VIll) which is com-
pleted by two other rules that ban: a) expenditures or assumption
of direct obligations that exceed budget credits; b) carrying out cre-
dit operations that excead the amount of capital expenditures, with
the exception of thosa authorized through supplementary or special
credits for & specific purpose, approved by an absoluts majority of
the Legislative Branch. This latter rule also means good budgst ad-
ministration, which does not accept credit operations for running
expanses, except those through anticipation of revenues, which is
not the casa» (Positive Constitutional Law Course/Curso da Direito
Constitucional Positivo, op.cit., page 621).



